-

= =

— ==
==l L J =

Action No. 0901-13483

IN THE COURT OF QUEEN'S BENCH OF ALBERTA
JUDICIAL CENTRE OF CALGARY

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT, R.S.C.
1985, c¢. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF
TRIDENT EXPLORATION CORP., FORT ENERGY CORP., FENERGY CORP., 981384
ALBERTA LTD., 981405 ALBERTA LTD., 981422 ALBERTA LTD., TRIDENT
RESOURCES CORP., TRIDENT CBM CORP., AURORA ENERGY LLC., NEXGEN
ENERGY CANADA, INC. AND TRIDENT USA CORP.

BRIEF OF ARGUMENT OF THE PETITIONERS

Prepared By:

FRASER MILNER CASGRAIN LLP
Barristers and Solicitors

15™ Floor Bankers Court
850 2 Street SW
Calgary, Alberta
T2P ORS8
Solicitors: David W. Mann / Derek M. Pontin
Telephone: (403) 268-7097 / (403) 268-6301
Facsimile: (403) 268-3100

1 First Canadian Place
100 King Street West
Toronto, ON
M5SX 1B2
Solicitors: R. Shayne Kukulowicz / Michael J. Wunder
Direct Line: (416) 863-4740 / (416) 863-4715
Fax: 416-863-4592

4765598_5



e

- R

| —

e BB =

-

o B &=

2-

TABLE OF CONTENTS

I.  Introduction

II. Facts and Background
1. The Retention of Rothschild Is Reasonable, Appropriate, and Necessary
2. A Claims Procedure is Both Timely and Necessary

III. Issues

IV.  Law and Argument

A. Approval of the Rothschild Amended Engagement Letter

Retention of a Financial Advisor is Reasonable

Retention of a Financial Advisor is Appropriate

Retention of a Financial Advisor is Necessary

Granting a Charge as Security for the Rothschild Payments

The Allocation of a Portion of the Administration Charge

Al e

B. Approval of a Claims Procedure
1. The Claims Procedure is Both Timely and Necessary
V. Relief Sought

4765598_5

W N &N NN B W

N
O L L W W N



=3

=

©

/-

| —

= == E=3

INTRODUCTION

1. Unless otherwise defined herein, capitalized words have the meaning ascribed to them in
the Affidavit of Todd A. Dillabough, dated March 11, 2010 (the "Dillabough
Affidavit").

This brief is provided in support of a motion by the Applicants (collectively, “Trident”)

to, inter alia:

4765598_5

(2)

(b)

(©)

(d

authorize the Applicants to employ and retain Rothschild Inc. (“Rothschild™)
nunc pro tunc as their financial advisor and investment banker in accordance with
the terms and conditions of an engagement letter dated November 1, 2007, as
amended by an amendment letter dated October 7, 2008 and a joinder letter dated
August 27, 2009, each as amended by Order of the U.S. Bankruptcy Court for the
District of Delaware, dated January 28, 2010, in the bankruptcy cases jointly
administered under case no. 09-13150 (the “Amended Engagement Letter”);

authorize Trident to make payments to Rothschild as contemplated by and in
accordance with the Amended Engagement Letter including, without limitation

the indemnity obligations (the “Rothschild Payments”);

approve an allocation of up to $2 million of the Administration Charge (as this
term is defined in the Amended and Restated Initial Order made in these
proceedings) as security for Trident’s obligations in respect of the Rothschild

Payments;

to the extent the Rothschild Payments exceed the $2 million (or such other
allocation) made under the Administration Charge, granting a charge on the
Property as security for the Rothschild Payments, ranking behind the
Administration Charge, the Director’s Charge, the Inter-company Charge, the
Retention Plan Charge (as these terms are defined in the Amended and Restated
Initial Order made in these proceedings) and any valid security interests and

charges in favour of the Agent and the Lenders under the Canadian Secured Term



LZH

—_— e =

I

-4

Loan Agreement and ranking pari passu with the Bid Protection Charge (the
“Rothschild Pari Passu Charge™); and

(e) approve a procedure for the submission, evaluation and adjudication of claims
against Trident and for the submission of claims, if any, against the directors and

officers of Trident (the “Claims Procedure”).

The approval of the Amended Engagement Letter is reasonable, appropriate, and
necessary in the current circumstances. The relief requested by Trident will afford
Trident the continued advice and assistance of its financial advisor at this critical time in

its restructuring.

A claims procedures is necessary in any proceeding under the Companies’ Creditors
Arrangement Act (“CCAA”). A claims procedure at this juncture is necessary and
appropriate so that Trident can identify and determine claims against it and proceed in

accordance with timelines already established and approved by this Honourable Court.

It is the Applicants’ position that the Amended Engagement Letter, the requested charges
and the Claims Procedure, all of which are supported by the Monitor, should be approved
by this Honourable Court.

FACTS AND BACKGROUND

1. The Retention of Rothschild Is Reasonable, Appropriate, and
Necessary

The past and present involvement of Rothschild in the pre- and post-filing business and

restructuring initiatives of Trident are described in detail in the Dillabough Affidavit.

. Dillabough Affidavit, generally.

It is not disputed that Rothschild has been extensively involved in the restructuring
efforts of Trident since it was first engaged in November, 2007. Rothschild has worked
closely with Trident and all of Trident’s stakeholders since that time. They have been
and continue to be a trusted professional advisor, with an historic and detailed knowledge

of Trident.

4765598_5
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Rothschild has a central role in Trident’s ongoing restructuring, most notably concerning
the implementation and advancement of the SISP and the negotiation of emergence
financing. Rothschild is a logical, reasonable and appropriate choice for Trident’s

financial advisor in these proceedings.

. Dillabough Affidavit, at para.29.

o Ninth Report of the Monitor, dated March 26, 2010 (the “Ninth
Report™), at para. 26.

Trident does not have the in-house resources necessary to effectively deal with the
extraordinary demands of its restructuring while at the same time managing its day-to-
day operations through these proceedings. Rothschild brings with it the depth of industry
experience and the breadth of global reach by which to address the complexities of this

case and access the broadest field of available capital and other resources.
. Dillabough Affidavit, at para. 28.
The approval of the Amended Engagement Letter and of the retention of Rothschild as

Trident’s financial advisor is supported by the Monitor.

. Eighth Report of the Monitor, dated March 15, 2010 (the “Eighth
Report”), at para. 28.

. Ninth Report, at para. 44.

2. A Claims Procedure is Both Timely and Necessary
By Order dated February 18, 2010, this Court approved the Backstop Transaction which

will serve as the foundation for a viable Plan. With this in place, it is now necessary and
appropriate for the Claims Procedure to be implemented.

° Dillabough Affidavit, at para. 39.
The Claims Procedure must be implemented before Trident can complete its restructuring

in order that Trident can identify and determine all claims against it.

° Eighth Report, at para. 16.
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In respect of the U.S. Applicants, an Order establishing a U.S. claims procedure was
approved on March 23, 2010 establishing a claims bar date in the U.S. Proceedings of
April 26, 2010.

. Ninth Report, at para. 9.
ISSUES

The issues to be decided by the Court include whether or not the Court should exercise its

discretion to approve:
(a) the Amended Engagement Letter and the Rothschild Payments;
(b) securing the Rothschild Payments with a charge;

(c) the priority of the aforementioned charge as i) a portion of the Administration
Charge, and ii) the Rothschild Pari Passu Charge for the balance; and

(d)  the proposed the Claims Procedure, as described in the Eighth Report and Ninth
Report.

LAW AND ARGUMENT
A. Approval of the Rothschild Amended Engagement Letter
1. Retention of a Financial Advisor is Reasonable

It is common in insolvency proceedings for a financial advisor to be retained by (or
continue an established relationship with) a restructuring debtor. With limited in-house
expertise and manpower, the assistance that can be afforded by a financial advisor is
often critical to a successful restructuring. Examples of the involvement of financial
advisors abound and include restructuring cases like Canwest Global, Nortel Networks,
SemCanada Crude, AbitibiBowater, Indalex Holdings, Earthfirst Canada, Canadian
Superior Energy, Caribou Resources, Stelco and Air Canada, some of which are

discussed in more detail below, at paragraphs 26-27 of this Brief of Argument.

Since its initial engagement in 2007, Rothschild has developed a strong relationship with
and a detailed knowledge of Trident. This, coupled with Rothschild’s depth of
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experience and reach to address any issues that may arise support Trident’s, and the

Monitor’s, belief that the approval of the Amended Engagement Letter is reasonable.

. Dillabough Affidavit, at para. 29.
. Ninth Report, at para. 44.

It is submitted that this Honourable Court should afford significant deference to Trident’s
business judgment decisions, particularly as these decisions are supported by the
Monitor. There is ample authority that Courts should be hesitant to second guess the

business decisions of directors (both within and without a restructuring context).

. Re People's Department Stores Ltd. (1992) Inc., (2004), 244
D.L.R. (4th) 564, 2004 SCC 68 at para. 67 - TAB 1.

° Re Stelco Inc. (2005), 9 C.B.R. (5th) 135 (Ont. C.A.) at paras 65-
68 - TAB 2.

o ReStelco Inc. (2005), 15 C.B.R. (5th) 288 (Ont. C.A.) at paras. 26-
29 - TAB 3.

The Court should also afford great weight and deference to the business judgment of the
Monitor in a CCAA proceeding.

. Re Grant Forest Products Inc. (2009), 57 C.B.R. (5th) 128 (Ont.
S.C.J.) at paras. 18-19 - TAB 4.

In the present case, the Monitor has reviewed the terms of the Amended Engagement
Letter and advises that the terms of the retainer are within market parameters, as

indicated by its review of similar retainers in other major restructurings.

. Ninth Report, at paras. 39-44.

In addition, it is clear from Mr. Dillabough’s Affidavit that Rothschild has played a
critical role in the restructuring efforts of Trident to date. Rothschild will continue to be
integral to the implementation of the SISP and the development of an ultimate Plan, and

should be duly compensated for its services.

The Amended Engagement Letter also provides Rothschild with an indemnity

appropriate to this case. Just as the services of Rothschild are appropriate and necessary,
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it should not be expected to provide those services without adequate indemnity

protections.

. Dillabough Affidavit, at paras. 27 and 43.

2. Retention of a Financial Advisor is Appropriate

The necessity of Trident having a financial advisor in this case is not novel or unique.
Financial advisors are common place in major, complex, cross-border restructurings such

the present case.

While there is little direct judicial commentary on the role of the financial advisor, it is
clearly contemplated, both (i) in cases where administration charges are granted in favour
of financial advisors, and (ii) in the recently amended CCAA, which recognizes the need

to ensure the involvement of financial professionals.

. CCAA,s. 11.52-TABS.

A recent decision arising from the restructuring of Canwest Publishing Inc., and its
related group of companies (collectively, “Canwest”), provides some insight from the
Ontario Superior Court of Justice regarding the involvement of a financial advisor in

CCAA proceedings.

° Re Canwest Publishing Inc. 2010 ONSC 222, 2010 CarswellOnt
212 [“Re Canwest’] - TAB 6.

The decision primarily deals with the granting of priming charges for the benefit of the
financial advisor (and others). The Court assessed the recently amended CCAA
requirements in this respect, and found it necessary to comment on the role of the

financial advisor, for whom the applicants were seeking the charge:

The Applicants also seek a charge in the amount of $3 million to
secure the fees of the Monitor, its counsel, the LP Entities'
[Canwest’s] counsel, the Special Committee's financial advisor and
counsel to the Special Committee, the CRA and counsel to the
CRA. These are professionals whose services are critical to the
successful restructuring of the LP Entities' business. This charge is
to rank in priority to all other security interests in the LP Entities'
assets, with the exception of purchase money security interests and
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There are other cases where orders have been granted permitting the retention of a

financial advisor.
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specific statutory encumbrances as provided for in the proposed
order. The LP Entities also request a $10 million charge in favour
of the Financial Advisor, RBC Dominion Securities Inc. The
Financial Advisor is providing investment banking services to the
LP Entities and is essential to the solicitation process. This charge
would rank in third place, subsequent to the administration charge
and the DIP charge.

There is no question that the restructuring of the LP Entities is
large and highly complex and it is reasonable to expect extensive
involvement by professional advisors. Each of the professionals
whose fees are to be secured has played a critical role in the LP
Entities restructuring activities to date and each will continue to be
integral to the solicitation and restructuring process. Furthermore,
there is no unwarranted duplication of roles. ... In addition, the
Monitor supports the charges requested. The quantum of the
administration charge appears to be fair and reasonable. As to the
quantum of the charge in favour of the Financial Advisor, it is
more unusual as it involves an incentive payment but I note that
the Monitor conducted its own due diligence and, as mentioned, is
supportive of the request. The quantum reflects an appropriate
incentive to secure a desirable alternative offer. Based on all of
these factors, I concluded that the two charges should be approved.

. Re Canwest, at paras. 52, 55.

compiled into a brief summary:

(2)

(b)

In the restructuring of SemCanada Crude Company, a monthly work fee and
transaction completion fees were approved by this Honourable Court. The work
fee formed a part of the administration charge, and the completion fees were

secured by a “Financial Advisor’s Charge”, which ranked pari passu with the

administration charge.

° Order, dated September 11, 2008, AB Action no. 0801-08510.

In the matter of Indalex Limited, et al., the Court approved the retention of a

financial advisor to assist with a marketing process. The Court directed that the

A review of available public documents discloses the following,
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monthly work fee and M&A transaction fee were to be payable prior to the

repayment of the DIP charge.

o Order, dated April 22, 2009, Ont. Court file no. CV-09-8122-
00CL.

In the restructuring of Canadian Superior Energy Inc. the Court granted an Order
approving the financial advisor’s engagement letter and confirming its entitlement
to a success fee (upon certain conditions as to causality and timing being met).
The Court granted a “Post-Petition Consultant’s Charge” over the debtor’s

property, which was to rank subordinate to certain existing security and charges.

° Order, dated March 13, 2009, AB Action no. 0901-02873.

27.  Additionally, our review of public documents indicates that Courts commonly grant

priority charges under CCAA Initial Orders, in favour of financial and other (non-legal)

professional advisors, ahead of existing secured and unsecured creditors. These cases

include:

(2)

(b)

(©)

(d)

4765598_5

In the matter of Blue Range Resources, the Alberta Court granted a priority
charge in favour of Blue Range’s legal and financial advisors, among other

professionals, ranking pari passu with the Monitor.

In the matter of Skiing Louise Ltd. et al., the Alberta Court granted a priority
charge in favour of the “public relations consultants” to the corporations, which

charge ranked in first priority.

In the matter of Promax Energy Inc., the Alberta Court granted a charge securing
the reasonable fees and disbursements of Promax’s financial advisors, to be taxed
on a chartered accountant and its own client basis, ranking pari passu with the

Monitor and debtor’s legal counsel.

In the proceedings of Eaux Vives Harricana Inc., the Quebec Court granted an

initial order securing the fees and expenses of the Monitor and of “any of the
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professionals or advisors hired or retained by the Monitor or by EVH”. This

charge ranked first, ahead of all secured creditors.

In the matter of Questerre Beaver River Inc., the Alberta Court granted an initial
order securing the reasonable fees and disbursements of the applicants financial
advisors, among others, ranking pari passu with the Monitor and debtor’s legal

counsel.

In the matter of Jetsgo Corporation, the initial order granted in Quebec secured
the professional fees and disbursements of the Monitor, the Monitor’s legal
counsel, and the Petitioner’s legal counsel “and other advisors”, as a first priority

charge over the debtor’s property.

In the matter of Kodiak Energy Services Ltd., the Alberta Court granted an
administrative charge in favour of the applicants’ financial advisors, ranking in

priority to all other creditors except the DIP lender.

In the matter of Dylex Limited, the Ontario Court granted an administration
charge, subsequent in priority to existing security, in favour of the financial

advisor to the applicants, among others.

In the case of Hollinger Inc., the Ontario Court directed that the administration
charge in that case should include the applicants’ counsel and financial advisor. It
is noted that the financial advisor’s engagement in that case included various

event and transaction fees.

In the Asset-Backed Commercial Paper proceedings, the initial order granted by
the Ontario Court granted administration/CCAA Professionals charges for various
parties, including the financial advisor to the Ad Hoc Committee of Holders of
Non-Bank Sponsored ABCP, ranking in first priority over the respondents “Cash

on Hand”.

In Abitibi the initial order granted an administration charge in favour of the

“Abitibi Petitioners’ legal counsel and other advisers”. In that case the monitor
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confirmed the engagement of the financial advisor included a $350,000 retainer, a
$200,000 monthly work fee, a financing commitment fee in respect of DIP
financing, and a completion fee, all of which were secured under the

administration charge.

3. Retention of a Financial Advisor is Necessary

In a public reorganization process it is important for a debtor to broadly and ably canvass
the marketplace to ensure that all opportunities are explored, thereby maximizing the
value available to the estate and its stakeholders. The present case is no exception: It is
what Trident has sought, what the Required Lenders and other stakeholders have sought,
and what the SISP approved by this Honourable Court directs.

Not only does the SISP contemplate the intense involvement of a financial advisor, the
SISP can only achieve its objective by having a competent financial advisor fully

engaged in the process.

The SISP, combined with the Back Stop Transaction, is expected to generate
considerable value for Trident’s stakeholders. However, if circumstances should arise
where the Required Lenders are permitted to exercise their right to acquire Trident’s
assets through a credit bid process, they must do so pursuant to a public sale process in

any event, which is now being conducted by Rothschild.

. Personal Property Security Act, R.S.A. 2000, c. P-7 (“PPSA”), ss.
60(11)and 62 -TAB 7.

. Canada Permanent Trust Co. v. King Art Developments Ltd.
(1984), 54 AR. 172 (C.A.), at para. 4 — TAB 8.

For certainty, carrying out a fulsome solicitation process is not only necessary to
maximize the value of the estate, it is required: (a) pursuant to the court approved SISP;
and (b) as a prerequisite for the Required Lenders to exercise their rights to acquire the
assets of Trident. The corollary of this is that a financial advisor is needed to carry out a
solicitation process of this nature and that the financial advisor should be paid for its

efforts in this regard.
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The Monitor, having done its own due diligence, is in agreement with the approval of the
Amended Engagement Letter, and advises the Court that it supports Trident’s request for
the retainer and charge to be approved.

U Ninth Report, at paras. 44 and 50.

4. Granting a Charge as Security for the Rothschild Payments

It is well-established that the Court has the inherent jurisdiction to grant a charge on the
property of the debtor, in priority to any other party, in favour of a restructuring debtor’s
legal and financial advisors. This was done in the present case under the Amended and

Restated Initial Order.

One of the leading cases on this point is Re Hunters Trailer & Marine Ltd., where the
Alberta Court described an underlying philosophy of ensuring the debtor’s access to the

professionals it needs to obtain its restructuring objectives.

° Re Hunters Trailer & Marine Ltd. (2001), 295 A.R. 113 (Q.B.)
(“Hunters”) — TAB 9.

Moreover, with the recent amendments to the CCAA this power has effectively been
codified. Although these amendments do not govern the Court in respect of Trident, they
can be instructive.

. CCAA, s. 11.52.

5. The Allocation of a Portion of the Administration Charge

Under the Amended and Restated Initial Order an Administration Charge was established
in favour of the Monitor, its legal counsel, the debtor’s legal counsel, and the financial

advisor to the extent of its Work Fee.

For the security of Rothschild in the ongoing payment of Trident’s obligations, Trident
and the beneficiaries of the Administration Charge (namely its Canadian and U.S. legal
counsel, the Monitor, and the Monitor’s legal counsel) have agreed that an allocation of
up to $2.0 million dollars of the Administration Charge is appropriate in favour of

Rothschild, going forward.



= &=

38.

39.

40.

4].

-14-

) Dillabough Affidavit, at para. 35.

This allocation of the existing Administration Charge has only a narrow implication for
the Required Lenders, becoming relevant only if circumstances arise where a credit bid
could occur. Should this instance arise, it remains entirely reasonable and appropriate
that Rothschild should be allocated a portion of the Administration Charge, as consented
to by the beneficiaries of that charge.

As previously discussed, the SISP provides for the possibility of a Canadian Credit Bid to
be brought by the Agent for the Second Lien Lenders. If such a transaction were to take
place, the SISP also requires the payment of Qualified Consideration, being the payment
of all superior secured parties to the Second Lien Lenders. At the closing of a potential
credit bid transaction, the Monitor estimates Rothschild would be owed approximately
US$7.1 million, of which the proposed allocation of the Administration Charge would
secure it for payment of $2.0 million. The remainder owing to Rothschild would

thereafter have to be recovered from the proceeds of the sale of Trident’s U.S. assets.

. Ninth Report, at para. 47-48.

Should a Canadian Credit Bid transaction proceed, it would be fair and appropriate for

Rothschild to have the $2.0 million priority charge in these circumstances because:

(a) the Administration Charge already subordinates the Second Lien Lenders for an
amount up to $5.0 million, and this is merely a reallocation of a portion of that

existing charge; and

(b)  the Required Lenders will ultimately realize a benefit from the provision of
services by Rothschild as, in any event, a public process must first proceed, and
this ultimately is a process designed to monetize the Second Lien Lenders’

position.

It is respectfully submitted that, in light of the foregoing and the support of the Monitor,
this Honourable Court should approve the Amended Engagement Letter and direct that
the payment of the Rothschild Payments should be secured through an allocation of the
Administration Charge and the Rothschild Pari Passu Charge.

4765598_5
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B. Approval of a Claims Procedure
1. The Claims Procedure is Both Timely and Necessary

The proposed Claims Procedure is intended to provide a mechanism for Trident to
establish the claims against each of its entities, which must be addressed in an eventual
Plan, and to provide for adjudication of these claims where necessary. The proposed
Claims Procedure is described in detail in the Eighth Report, as supplemented by the
Ninth Report.

The CCAA (prior to the amendments of September 18, 2009) contemplates the
establishment of a claims process under section 12. Post-amendment, the legislation
provides similar guidelines under section 19. The Eighth Report and Ninth Report
disclose how Trident, in coordination with the Monitor, will ensure that a fair and
efficient claims process is undertaken in accordance with the statutory guidelines and

market reasonableness.

While claims procedures under the CCAA are commonplace, there is limited judicial

commentary on the subject.

In Hurricane Hydrocarbons Ltd. v. Komarnicki, the Alberta Court of Appeal commented
generally that the claims bar process is a means of furthering the aims of the CCAA to

bring disputed claims to finality and allow the restructuring debtor to move forward.

° Hurricane Hydrocarbons Ltd. v. Komarnicki, 2007 ABCA 361, 37
C.B.R. (5th) 1, at para. 14 —~ TAB 10.

More recently, in Re ScoZinc Ltd., the Nova Scotia Supreme Court provided more
detailed commentary in respect of claims procedures under the CCAA, noting
specifically that this is a well accepted practice and there is little or no doubt to the
authority of a Court to establish these procedures.

. Re ScoZinc Ltd., 2009 NSSC 136, 53 C.B.R. (5th) 96 (“ScoZinc”)
at paras. 23-26, and 31 — TAB 11.

In the present case the procedure sought by the Company and the Monitor is appropriate

to implement now — in anticipation of a plan of reorganization being brought forward for
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consideration in the next 90 to 120 days and in conjunction with the U.S. claims process

— and provides for:

(a) a broad publication to known and unknown claimants and potential claimants of

Trident;
(b) a simple and fair process by which claimants may file their claims;

(c) an electronic, web-based filing process that will be easy and efficient to use for

claimants, the Monitor, and the Applicants; and
(d) a fair and summary resolution process for disputed claims.

48.  Based on the foregoing, and the support of the Monitor, it is submitted that the Claims
Procedure as described in the Eighth Report and Ninth Report should be approved.

V. RELIEF SOUGHT

49.  Trident makes these submissions in support of the Application by Trident for the relief as
set out in its Notice of Motion originally returnable March 16, 2010, which Motion stands
presently adjourned to March 30, 2010.

ALL OF WHICH IS RESPECTFULLY SUBMITTED

FRASER MILNER CASGRAIN LLP,
Solicitors for the Petifi

Per:

4
David W. Mann

Estimated time for argument: 30 minutes.

4765598_5
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Stores Ltd. (1992) Inc., Re_(1998), (sub nom. Peoples Department Stores Inc./Magasin a rayons
Peoples inc. (Syndic de)) [1999] R.R.A. 178, 1998 CarswellQue 3442, 23 C.B.R. (4th) 200 (Que.
S.C)

Counsel: Gerald F. Kandestin, Gordon Kugler, Gordon Levine for Appellant

Eric Lalanne, Martin Tétreault for Respondents, Lionel Wise, Ralph Wise, Harold Wise
Ian Rose, Odette Jobin-Laberge for Respondent, Chubb Insurance Company of Canada
Subject: Corporate and Commercial; Insolvency; Income Tax (Federal)

Business associations --- Specific corporate organization matters — Directors and officers —
Fiduciary duties — General principles

Even though directors implemented new inventory procurement policy that played part in corpo-
ration's bankruptcy, directors did not breach fiduciary duty under s. 122(1)(a) of Canada Busi-
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2004 CarswellQue 2862, 2004 SCC 68, 244 D.L.R. (4th) 564, 326 N.R. 267 (Eng.), 326 N.R. 267 (Fr.), 4 C.B.R.
(5th) 215, 49 B.L.R. (3d) 165, [2004] 3 S.C.R. 461, REJB 2004-72160, J.E. 2004-2016

[reference omitted]. [Emphasis added; italics in original.]

66 In order for a plaintiff to succeed in challenging a business decision he or she has to es-
tablish that the directors acted (i) in breach of the duty of care and (ii) in a way that caused injury
to the plaintiff: W.T. Allen, J.B. Jacobs, and L.E. Strine, Jr., "Function Over Form: A Reassess-
ment of Standards of Review in Delaware Corporation Law" (2001), 26 Del. J. Corp. L. 859, at

p. 892.

67 Directors and officers will not be held to be in breach of the duty of care under s.
122(1)(b) of the CBCA if they act prudently and on a reasonably informed basis. The decisions
they make must be reasonable business decisions in light of all the circumstances about which
the directors or officers knew or ought to have known. In determining whether directors have
acted in a manner that breached the duty of care, it is worth repeating that perfection is not de-
manded. Courts are ill-suited and should be reluctant to second-guess the application of business
expertise to the considerations that are involved in corporate decision making, but they are capa-
ble, on the facts of any case, of determining whether an appropriate degree of prudence and dili-
gence was brought to bear in reaching what is claimed to be a reasonable business decision at the
time it was made.

68 The trustee alleges that the Wise brothers breached their duty of care under s. 122(1)(b)
of the CBCA by implementing the new procurement policy to the detriment of Peoples' creditors.
After considering all the evidence, we agree with the Court of Appeal that the implementation of
the new policy was a reasonable business decision that was made with a view to rectifying a se-
rious and urgent business problem in circumstances in which no solution may have been possi-
ble. The trial judge's conclusion that the new policy led inexorably to Peoples' failure and bank-
ruptcy was factually incorrect and constituted a palpable and overriding error.

69 In fact, as noted by Pelletier J.A., there were many factors other than the new policy that
contributed more directly to Peoples' bankruptcy. Peoples had lost $10 million annually while
being operated by M & S. Wise, which was only marginally profitable and solvent with annual
sales of $100 million (versus $160 million for Peoples), had hoped to improve the performance
of its new acquisition. Given that the transaction was a fully leveraged buyout, for Wise and
Peoples to succeed, Peoples' performance needed to improve dramatically. Unfortunately for
both Wise and Peoples, the retail market in eastern Canada had become very competitive in the
early 1990s, and this trend continued with the arrival of Wal-Mart in 1994. At paras. 153 and
155, Pelletier J.A. stated:

[TRANSLATION] In reality, it was that particularly unfavourable financial situation in
which the two corporations found themselves that caused their downfall, and it was M. & S.
that, to protect its own interests, sounded the charge in December, rightly or wrongly judging
that Peoples Inc.'s situation would only worsen over time. It is crystal-clear that the bank-
ruptcy occurred at the most propitious time for M. & S.'s interests, when inventories were
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2005 CarswellOnt 1188

Stelco Inc., Re
In the Matter of the Companies' Creditors Arrangement Act, R.S.C., c. C-36, as amended

And In the Matter of a proposed plan of compromise or arrangement with respect to Stelco Inc.
and the other Applicants listed in Schedule "A"

Application under the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended
Ontario Court of Appeal
Goudge, Feldman, Blair JJ.A.

Heard: March 18, 2005
Judgment: March 31, 2005
Docket: CA M32289

© Thomson Reuters Canada Limited or its Licensors. All rights reserved.

Proceedings: reversed Stelco Inc., Re_((2005)), 2005 CarswellOnt 742, [2005] O.J. No. 729, 7
C.B.R. (5th) 307 ((Ont. S.C.J. [Commercial List])); reversed Stelco Inc., Re_((2005)), 2005
CarswellOnt 743, [2005] O.J. No. 730, 7 C.B.R. (5th) 310 ((Ont. S.C.J. [Commercial List])); ad-
ditional reasons to Stelco Inc., Re_((2005)), 2005 CarswellOnt 742, [2005] O.J. No. 729, 7 C.B.R.
(5th) 307 ((Ont. S.C.J. [Commercial List]))

Counsel: Jeffrey S. Leon, Richard B. Swan for Appellants, Michael Woollcombe, Roland Keiper
Kenneth T. Rosenberg, Robert A. Centa for Respondent, United Steelworkers of America

Murray Gold, Andrew J. Hatnay for Respondent, Retired Salaried Beneficiaries of Stelco Inc.,
CHT Steel Company Inc., Stelpipe Ltd., Stelwire Ltd., Welland Pipe Ltd.

Michael C.P. McCreary, Carrie L. Clynick for USWA Locals 5328, 8782
John R. Varley for Active Salaried Employee Representative
Michael Barrack for Stelco Inc.

Peter Griffin for Board of Directors of Stelco Inc.
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K. Mahar for Monitor
David R. Byers (Agent) for CIT Business Credit, DIP Lender
Subject: Corporate and Commercial; Insolvency; Property; Civil Practice and Procedure

Business associations --- Specific corporate organization matters — Directors and officers —
Appointment — General principles

Corporation entered protection under Companies' Creditors Arrangement Act — K and W were
involved with companies who made capital proposal regarding corporation — Companies held
approximately 20 per cent of corporation's shares — K and W, allegedly with support of over 30
per cent of shareholders, requested to fill two vacant directors' positions of corporation, and be
appointed to review committee — K and W claimed that their interest as shareholders would not
be represented in proceedings — K and W appointed directors by board, and made members of
review committee — Employees' motion for removal of K and W as directors was granted and
appointments were voided — Trial judge found possibility existed that K and W would not have
best interests of corporation at heart, and might favour certain shareholders — Trial judge found
interference with business judgment of board was appropriate, as issue touched on constitution of
corporation — Trial judge found reasonable apprehension of bias existed, although no evidence
of actual bias had been shown — K and W appealed — Appeal allowed — K and W reinstated
to board — Court's discretion under s. 11 of Act does not give authority to remove directors,
which is not part of restructuring process — Trial judge erred in not deferring to corporation's
business judgment — Trial judge erred in adopting principle of reasonable apprehension of bias.

Bankruptcy and insolvency --- Proposal — Companies' Creditors Arrangement Act — Miscella-
neous issues

Corporation entered protection under Companies' Creditors Arrangement Act — K and W were
involved with companies who made capital proposal regarding corporation — Companies held
approximately 20 per cent of corporation's shares — K and W, allegedly with support of over 30
per cent of shareholders, requested to fill two vacant directors' positions of corporation and be
appointed to review committee — K and W claimed that their interest as shareholders would not
be represented in proceedings — K and W appointed directors by board, and made members of
review committee — Employees' motion for removal of K and W as directors was granted and
appointments were voided — Trial judge found possibility existed that K and W would not have
best interests of corporation at heart, and might favour certain shareholders — Trial judge found
interference with business judgment of board was appropriate, as issue touched on constitution of
corporation — Trial judge found reasonable apprehension of bias existed, although no evidence
of actual bias had been shown — K and W appealed — Appeal allowed — K and W reinstated
to board — Court's discretion under s. 11 of Act does not give authority to remove directors,
which is not part of restructuring process — Trial judge erred in not deferring to corporation's
business judgment — Trial judge erred in adopting principle of reasonable apprehension of bias.
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Cases considered by Blair J.A.:

Alberta-Pacific Terminals Ltd., Re_(1991), 8 C.B.R. (3d) 99, 1991 CarswellBC 494 (B.C.
S.C.) — referred to

Algoma Steel Inc., Re_(2001), 2001 CarswellOnt 1742, 25 C.B.R. (4th) 194, 147 O.A.C. 291
(Ont. C.A.) — considered

Algoma Steel Inc. v. Union Gas Ltd._(2003), 2003 CarswellOnt 115, 39 C.B.R. (4th) 5, 169
O.A.C. 89, 63 O.R. (3d) 78 (Ont. C.A.) — referred to

Babcock & Wilcox Canada Ltd., Re (2000), 2000 CarswellOnt 704, 5 B.L.R. (3d) 75, 18
C.B.R. (4th) 157 (Ont. S.C.J. [Commercial List]) — referred to

Baxter Student Housing Ltd. v. College Housing Co-operative Ltd. (1975), [1976] 2 S.C.R.
475, [1976]1 1 W.W.R. 1, 20 C.B.R. (N.S.) 240, 57 D.L.R. (3d) 1, 5 N.R. 515, 1975
CarswellMan 3, 1975 CarswellMan 85 (S.C.C.) — referred to

Blair v. Consolidated Enfield Corp._(1995), 128 D.L.R. (4th) 73, 187 N.R. 241, 86 O.A.C.
245,25 O.R. (3d) 480 (note), 24 B.L.R. (2d) 161, [1995]14 S.C.R. 5, 1995 CarswellOnt 1393,
1995 CarswellOnt 1179 (S.C.C.) — considered

Brant Investments Ltd. v. KeepRite Inc._(1991), 1 B.L.R. (2d) 225, 3 O.R. (3d) 289, 45
0.A.C. 320, 80 D.L.R. (4th) 161, 1991 CarswellOnt 133 (Ont. C.A.) — considered

Catalyst Fund General Partner I Inc. v. Hollinger Inc._(2004), 1 B.L.R. (4th) 186, 2004
CarswellOnt 4772 (Ont. S.C.J.) — referred to

Country Style Food Services Inc., Re_(2002), 2002 CarswellOnt 1038, 158 O.A.C. 30 (Ont.
C.A. [In Chambers]) — considered

Dylex Ltd., Re (1995). 31 C.B.R. (3d) 106, 1995 CarswellOnt 54 (Ont. Gen. Div. [Commer-
cial List]) — referred to

Hongkong Bank of Canada v. Chef Ready Foods Ltd. (1990), 51 B.C.L.R. (2d) 84, 4 C.B.R.
(3d) 311, (sub nom. Chef Ready Foods Ltd. v. Hongkong Bank of Canada) [1991] 2 W.W.R.
136, 1990 CarswellBC 394 (B.C. C.A.) — referred to

Faco Inc., Re_(2004), 3 C.B.R. (5th) 33, 2004 CarswellOnt 2397 (Ont. S.C.J. [Commercial
List]) — referred to

Lehndorff General Partner Ltd, Re_(1993), 17 C.B.R. (3d) 24, 9 B.L.R. (2d) 275, 1993
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2005 CarswellOnt 1188, 2 B.L.R. (4th) 238, 9 C.B.R. (5th) 135, 196 O.A.C. 142, 253 D.L.R. (4th) 109, 75 O.R. (3d)

CarswellOnt 183 (Ont. Gen. Div. [Commercial List]) — considered

London Finance Corp. v. Banking Service Corp. (1922), 23 O.W.N. 138, [1925] 1 D.L.R.
319 (Ont. H.C.) — referred to

Olympia & York Developments Ltd. v. Royal Trust Co._(1993), 17 C.B.R. (3d) 1. (sub nom.
Olympia & York Developments Ltd., Re) 12 O.R. (3d) 500, 1993 CarswellOnt 182 (Ont. Gen.
Div.) — considered

People's Department Stores Ltd. (1992) Inc., Re_(2004), (sub nom. Peoples Department
Stores Inc. (Trustee of) v. Wise) 244 D.L.R. (4th) 564, (sub nom. Peoples Department Stores
Inc. (Bankrupt) v. Wise) 326 N.R. 267 (Eng.), (sub nom. Peoples Department Stores Inc.
(Bankrupt) v. Wise) 326 N.R. 267 (Fr.), 4 C.B.R. (5th) 215, 49 B.L.R. (3d) 165, 2004 SCC
68, 2004 CarswellQue 2862, 2004 CarswellQue 2863 (S.C.C.) — considered

R. v. Sharpe_(2001), 2001 SCC 2, 2001 CarswellBC 82, 2001 CarswellBC 83, 194 D.L.R.
(4th) 1, 150 C.C.C. (3d) 321,39 C.R. (5th) 72, 264 N.R. 201, 146 B.C.A.C. 161,239 W.A.C.
161, 88 B.C.L.R. (3d) 1, [2001]1 6 W.W.R. 1, [2001] 1 S.C.R. 45, 86 CR.R. (2d) 1 (S.C.C.)
— referred to

Richtree Inc., Re (2005), 2005 CarswellOnt 255, 7 C.B.R. (5th) 294 (Ont. S.C.J. [Commer-
cial List]) — referred to

Rizzo & Rizzo Shoes Ltd., Re (1998), 1998 CarswellOnt 1, 1998 CarswellOnt 2, 154 D.L.R.
(4th) 193, 36 O.R. (3d) 418 (headnote only), (sub nom. Rizzo & Rizzo Shoes Ltd. (Bankrupt),
Re) 221 N.R. 241, (sub nom. Adrien v. Ontario Ministry of Labour) 98 C.L.L.C. 210-006, 50
C.B.R. (3d) 163, (sub nom. Rizzo & Rizzo Shoes Ltd._(Bankrupt), Re) 106 O.A.C. 1,[1998] 1
S.C.R.27,33 C.C.EL. (2d) 173 (S.C.C.) — referred to

Royal Oak Mines Inc., Re (1999), 1999 CarswellOnt 792, 7 C.B.R. (4th) 293 (Ont. Gen. Div.
[Commercial List]) — considered

Sammi Atlas Inc., Re_(1998), 1998 CarswellOnt 1145, 3 C.B.R. (4th) 171 (Ont. Gen. Div.
[Commercial List]) — referred to

Skeena Cellulose Inc., Re_(2003), 43 C.B.R. (4th) 187, 184 B.C.A.C. 54, 302 W.A.C. 54,
2003 BCCA 344, 2003 CarswellBC 1399, 13 B.C.L.R. (4th) 236 (B.C. C.A.) — followed

Stephenson v. Vokes (1896), 27 O.R. 691 (Ont. H.C.) — referred to

Westar Mining Ltd., Re (1992), 70 B.C.L.R. (2d) 6, 14 C.B.R. (3d) 88, [1992] 6 W.W.R. 331,
1992 CarswellBC 508 (B.C. S.C.) — referred to

Copr. (c) West 2008 No Claim to Orig. Govt. Works



[z | [ ==| -

Page 5

2005 CarswellOnt 1188, 2 B.L.R. (4th) 238, 9 C.B.R. (5th) 135, 196 O.A.C. 142, 253 D.L.R. (4th) 109, 75 O.R. (3d)

5

Statutes considered:

Canada Business Corporations Act, R.S.C. 1985, c. C-44

Generally — referred to

S

S.

S.

S.

S

S

. 2(1) "affairs" — considered
102 — referred to
106(3) — referred to

. 109(1) — referred to

. 111 — referred to

. 122(1) — referred to

. 122(1)(a) — referred to
. 122(1)(b) — referred to
. 145 — referred to
145(2)(b) — referred to
. 241 — referred to

. 241(3)(e) — referred to

Companies’' Creditors Arrangement Act, R.S.C. 1985, c. C-36

Generally — referred to

s. 11 — considered

s. 11(1) — considered

s. 11(3) — considered

s. 11(4) — considered

s. 11(6) — considered
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s. 20 — considered

APPEAL by potential board members from judgments reported at Stelco Inc., Re_(2005), 2005
CarswellOnt 742, 7 C.B.R. (5th) 307 (Ont. S.CJ. [Commercial List]) and at Stelco Inc., Re
(2005), 2005 CarswellOnt 743, 7 C.B.R. (5th) 310 (Ont. S.C.J. [Commercial List]), granting mo-
tion by employees for removal of certain directors from board of corporation under protection of
Companies Creditors' Arrangement Act.

Blair J.A.:
Part I — Introduction

1 Stelco Inc. and four of its wholly owned subsidiaries obtained protection from their credi-
tors under the Companies’ Creditors Arrangement Act[FN1] on January 29, 2004. Since that
time, the Stelco Group has been engaged in a high profile, and sometimes controversial, process
of economic restructuring. Since October 2004, the restructuring has revolved around a court-
approved capital raising process which, by February 2005, had generated a number of competi-
tive bids for the Stelco Group.

2 Farley J., an experienced judge of the Superior Court Commercial List in Toronto, has
been supervising the CCAA process from the outset.

3 The appellants, Michael Woollcombe and Roland Keiper, are associated with two compa-
nies — Clearwater Capital Management Inc., and Equilibrium Capital Management Inc. —
which, respectively, hold approximately 20% of the outstanding publicly traded common shares
of Stelco. Most of these shares have been acquired while the CCAA process has been ongoing,
and Messrs. Woollcombe and Keiper have made it clear publicly that they believe there is good
shareholder value in Stelco in spite of the restructuring. The reason they are able to take this po-
sition is that there has been a solid turn around in worldwide steel markets, as a result of which
Stelco, although remaining in insolvency protection, is earning annual operating profits.

4 The Stelco board of directors ("the Board") has been depleted as a result of resignations,
and in January of this year Messrs. Woollcombe and Keiper expressed an interest in being ap-
pointed to the Board. They were supported in this request by other shareholders who, together
with Clearwater and Equilibrium, represent about 40% of the Stelco common shareholders. On
February 18, 2005, the Board appointed the appellants directors. In announcing the appointments
publicly, Stelco said in a press release:

After careful consideration, and given potential recoveries at the end of the company's re-

structuring process, the Board responded favourably to the requests by making the appoint-
ments announced today.

Copr. (c) West 2008 No Claim to Orig. Govt. Works
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Richard Drouin, Chairman of Stelco's Board of Directors, said: "I'm pleased to welcome Ro-
land Keiper and Michael Woollcombe to the Board. Their experience and their perspective
will assist the Board as it strives to serve the best interests of all our stakeholders. We look
forward to their positive contribution."

5 On the same day, the Board began its consideration of the various competing bids that had
been received through the capital raising process.

6 The appointments of the appellants to the Board incensed the employee stakeholders of
Stelco ("the Employees"), represented by the respondent Retired Salaried Beneficiaries of Stelco
and the respondent United Steelworkers of America ("USWA"). Outstanding pension liabilities
to current and retired employees are said to be Stelco's largest long-term liability — exceeding
several billion dollars. The Employees perceive they do not have the same, or very much, eco-
nomic leverage in what has sometimes been referred to as 'the bare knuckled arena' of the re-
structuring process. At the same time, they are amongst the most financially vulnerable stake-
holders in the piece. They see the appointments of Messrs. Woollcombe and Keiper to the Board
as a threat to their well being in the restructuring process, because the appointments provide the
appellants, and the shareholders they represent, with direct access to sensitive information relat-
ing to the competing bids to which other stakeholders (including themselves) are not privy.

7 The Employees fear that the participation of the two major shareholder representatives will
tilt the bid process in favour of maximizing shareholder value at the expense of bids that might
be more favourable to the interests of the Employees. They sought and obtained an order from
Farley J. removing Messrs. Woollcombe and Keiper from their short-lived position of directors,
essentially on the basis of that apprehension.

8 The Employees argue that there is a reasonable apprehension the appellants would not be
able to act in the best interests of the corporation — as opposed to their own best interests as
shareholders — in considering the bids. They say this is so because of prior public statements by
the appellants about enhancing shareholder value in Stelco, because of the appellants' linkage to
such a large shareholder group, because of their earlier failed bid in the restructuring, and be-
cause of their opposition to a capital proposal made in the proceeding by Deutsche Bank (known
as "the Stalking Horse Bid"). They submit further that the appointments have poisoned the at-
mosphere of the restructuring process, and that the Board made the appointments under threat of
facing a potential shareholders' meeting where the members of the Board would be replaced en
masse.

9 On the other hand, Messrs. Woollcombe and Keiper seek to set aside the order of Farley J.
on the grounds that (a) he did not have the jurisdiction to make the order under the provisions of
the CCAA, (b) even if he did have jurisdiction, the reasonable apprehension of bias test applied
by the motion judge has no application to the removal of directors, (c) the motion judge erred in
interfering with the exercise by the Board of its business judgment in filling the vacancies on the
Board, and (d) the facts do not meet any test that would justify the removal of directors by a
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court in any event.

10 For the reasons that follow, I would grant leave to appeal, allow the appeal, and order the
reinstatement of the applicants to the Board.

Part II — Additional Facts

11 Before the initial CCAA order on January 29, 2004, the shareholders of Stelco had last
met at their annual general meeting on April 29, 2003. At that meeting they elected eleven direc-
tors to the Board. By the date of the initial order, three of those directors had resigned, and on
November 30, 2004, a fourth did as well, leaving the company with only seven directors.

12 Stelco's articles provide for the Board to be made up of a minimum of ten and a maxi-
mum of twenty directors. Consequently, after the last resignation, the company's corporate gov-
ernance committee began to take steps to search for new directors. They had not succeeded in
finding any prior to the approach by the appellants in January 2003.

13 Messrs. Woollcombe and Keiper had been accumulating shares in Stelco and had been
participating in the CCAA proceedings for some time before their request to be appointed to the
Board, through their companies, Clearwater and Equilibrium. Clearwater and Equilibrium are
privately held, Ontario-based, investment management firms. Mr. Keiper is the president of
Equilibrium and associated with Clearwater. Mr. Woollcombe is a consultant to Clearwater. The
motion judge found that they "come as a package".

14 In October 2004, Stelco sought court approval of its proposed method of raising capital.
On October 19, 2004, Farley J. issued what has been referred to as the Initial Capital Process Or-
der. This order set out a process by which Stelco, under the direction of the Board, would solicit
bids, discuss the bids with stakeholders, evaluate the bids, and report on the bids to the court.

15 On November 9, 2004, Clearwater and Equilibrium announced they had formed an inves-
tor group and had made a capital proposal to Stelco. The proposal involved the raising of $125
million through a rights offering. Mr. Keiper stated at the time that he believed "the value of
Stelco's equity would have the opportunity to increase substantially if Stelco emerged from
CCAA while minimizing dilution of its shareholders." The Clearwater proposal was not ac-
cepted.

16 A few days later, on November 14, 2004, Stelco approved the Stalking Horse Bid.
Clearwater and Equilibrium opposed the Deutsche Bank proposal. Mr. Keiper criticized it for not
providing sufficient value to existing shareholders. However, on November 29, 2004, Farley J.
approved the Stalking Horse Bid and amended the Initial Capital Process Order accordingly. The
order set out the various channels of communication between Stelco, the monitor, potential bid-
ders and the stakeholders. It provided that members of the Board were to see the details of the
different bids before the Board selected one or more of the offers.
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17 Subsequently, over a period of two and a half months, the shareholding position of
Clearwater and Equilibrium increased from approximately 5% as at November 19, to 14.9% as at
January 25, 2005, and finally to approximately 20% on a fully diluted basis as at January 31,
2005. On January 25, Clearwater and Equilibrium announced that they had reached an under-
standing jointly to pursue efforts to maximize shareholder value at Stelco. A press release stated:

Such efforts will include seeking to ensure that the interests of Stelco's equity holders are ap-
propriately protected by its board of directors and, ultimately, that Stelco's equity holders
have an appropriate say, by vote or otherwise, in determining the future course of Stelco.

18 On February 1, 2005, Messrs. Keiper and Woollcombe and others representatives of
Clearwater and Equilibrium, met with Mr. Drouin and other Board members to discuss their
views of Stelco and a fair outcome for all stakeholders in the proceedings. Mr. Keiper made a
detailed presentation, as Mr. Drouin testified, "encouraging the Board to examine how Stelco
might improve its value through enhanced disclosure and other steps". Mr. Keiper expressed
confidence that "there was value to the equity of Stelco", and added that he had backed this view
up by investing millions of dollars of his own money in Stelco shares. At that meeting, Clearwa-
ter and Equilibrium requested that Messrs. Woollcombe and Keiper be added to the Board and to
Stelco's restructuring committee. In this respect, they were supported by other shareholders hold-
ing about another 20% of the company's common shares.

19 At paragraphs 17 and 18 of his affidavit, Mr. Drouin, summarized his appraisal of the
situation:

17. It was my assessment that each of Mr. Keiper and Mr. Woollcombe had personal quali-
ties which would allow them to make a significant contribution to the Board in terms of their
backgrounds and their knowledge of the steel industry generally and Stelco in particular. In
addition I was aware that their appointment to the Board was supported by approximately
40% of the shareholders. In the event that these shareholders successfully requisitioned a
shareholders meeting they were in a position to determine the composition of the entire
Board.

18. I considered it essential that there be continuity of the Board through the CCAA process.
I formed the view that the combination of existing Board members and these additional
members would provide Stelco with the most appropriate board composition in the circum-
stances. The other members of the Board also shared my views.

20 In order to ensure that the appellants understood their duties as potential Board members
and, particularly that "they would no longer be able to consider only the interests of shareholders
alone but would have fiduciary responsibilities as a Board member to the corporation as a
whole", Mr. Drouin and others held several further meetings with Mr. Woollcombe and Mr. Ke-
iper. These discussions "included areas of independence, standards, fiduciary duties, the role of
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the Board Restructuring Committee and confidentiality matters". Mr. Woollcombe and Mr. Ke-
iper gave their assurances that they fully understood the nature and extent of their prospective
duties, and would abide by them. In addition, they agreed and confirmed that:

a) Mr. Woollcombe would no longer be an advisor to Clearwater and Equilibrium with re-
spect to Stelco;

b) Clearwater and Equilibrium would no longer be represented by counsel in the CCAA pro-
ceedings; and

¢) Clearwater and Equilibrium then had no involvement in, and would have no future in-
volvement, in any bid for Stelco.

21 On the basis of the foregoing — and satisfied "that Messrs. Keiper and Woollcombe
would make a positive contribution to the various issues before the Board both in [the] restruc-
turing and the ongoing operation of the business" — the Board made the appointments on Febru-
ary 18, 2005.

22 Seven days later, the motion judge found it "appropriate, just, necessary and reasonable
to declare" those appointments "to be of no force and effect” and to remove Messrs. Woollcombe
and Keiper from the Board. He did so not on the basis of any actual conduct on the part of the
appellants as directors of Stelco but because there was some risk of anticipated conduct in the
future. The gist of the motion judge's rationale is found in the following passage from his reasons
(at para. 23):

In these particular circumstances and aside from the Board feeling coerced into the appoint-
ments for the sake of continuing stability, I am not of the view that it would be appropriate to
wait and see if there was any explicit action on behalf of K and W while conducting them-
selves as Board members which would demonstrate that they had not lived up to their obliga-
tions to be "neutral". They may well conduct themselves beyond reproach. But if they did
not, the fallout would be very detrimental to Stelco and its ability to successfully emerge.
What would happen to the bids in such a dogfight? I fear that it would be trying to put
Humpty Dumpty back together again. The same situation would prevail even if K and W
conducted themselves beyond reproach but with the Board continuing to be concerned that
they not do anything seemingly offensive to the bloc. The risk to the process and to Stelco in
its emergence is simply too great to risk the wait and see approach.

Part III — Leave to Appeal
23 Because of the "real time" dynamic of this restructuring project, Laskin J.A. granted an
order on March 4, 2005, expediting the appellants' motion for leave to appeal, directing that it be

heard orally and, if leave be granted, directing that the appeal be heard at the same time. The
leave motion and the appeal were argued together, by order of the panel, on March 18, 2005.
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24 This court has said that it will only sparingly grant leave to appeal in the context of a
CCAA proceeding and will only do so where there are "serious and arguable grounds that are of
real and significant interest to the parties": Country Style Food Services Inc., Re_(2002), 158
0.A.C. 30, [2002] O.J. No. 1377 (Ont. C.A. [In Chambers]), at para. 15. This criterion is deter-
mined in accordance with a four-pronged test, namely,

a) whether the point on appeal is of significance to the practice;

b) whether the point is of significance to the action;

c¢) whether the appeal is prima facie meritorious or frivolous;

d) whether the appeal will unduly hinder the progress of the action.
25 Counsel agree that (d) above is not relevant to this proceeding, given the expedited nature
of the hearing. In my view, the tests set out in (a) - (c) are met in the circumstances, and as such,
leave should be granted. The issue of the court's jurisdiction to intervene in corporate governance
issues during a CCAA restructuring, and the scope of its discretion in doing so, are questions of
considerable importance to the practice and on which there is little appellate jurisprudence.
While Messrs. Woollcombe and Keiper are pursuing their remedies in their own right, and the
company and its directors did not take an active role in the proceedings in this court, the Board
and the company did stand by their decision to appoint the new directors at the hearing before
the motion judge and in this court, and the question of who is to be involved in the Board's deci-
sion making process continues to be of importance to the CCAA proceedings. From the reasons
that follow it will be evident that in my view the appeal has merit.
26 Leave to appeal is therefore granted.
Part IV — The Appeal
The Positions of the Parties
27 The appellants submit that,

a) in exercising its discretion under the CCAA, the court is not exercising its "inherent jurisdic-
tion" as a superior court;

b) there is no jurisdiction under the CCAA to remove duly elected or appointed directors, not-
withstanding the broad discretion provided by s. 11 of that Act; and that,

c) even if there is jurisdiction, the motion judge erred:
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(i) by relying upon the administrative law test for reasonable apprehension of bias in deter-
mining that the directors should be removed;

(ii) by rejecting the application of the "business judgment" rule to the unanimous decision of
the Board to appoint two new directors; and,

(iii) by concluding that Clearwater and Equilibrium, the shareholders with whom the appel-
lants are associated, were focussed solely on a short-term investment horizon, without any
evidence to that effect, and therefore concluding that there was a tangible risk that the appel-
lants would not be neutral and act in the best interests of Stelco and all stakeholders in carry-
ing out their duties as directors.

28 The respondents' arguments are rooted in fairness and process. They say, first, that the
appointment of the appellants as directors has poisoned the atmosphere of the CCAA proceed-
ings and, secondly, that it threatens to undermine the even-handedness and integrity of the capital
raising process, thus jeopardizing the ability of the court at the end of the day to approve any
compromise or arrangement emerging from that process. The respondents contend that Farley J.
had jurisdiction to ensure the integrity of the CCAA process, including the capital raising process
Stelco had asked him to approve, and that this court should not interfere with his decision that it
was necessary to remove Messrs. Woollcombe and Keiper from the Board in order to ensure the
integrity of that process. A judge exercising a supervisory function during a CCAA proceeding is
owed considerable deference: Algoma Steel Inc., Re_(2001), 25 C.B.R. (4th) 194 (Ont. C.A.), at
para. 8.

29 The crux of the respondents' concern is well-articulated in the following excerpt from
paragraph 72 of the factum of the Retired Salaried Beneficiaries:

The appointments of Keiper and Woollcombe violated every tenet of fairness in the restruc-
turing process that is supposed to lead to a plan of arrangement. One stakeholder group —
particular investment funds that have acquired Stelco shares during the CCAA itself — have
been provided with privileged access to the capital raising process, and voting seats on the
Corporation's Board of Directors and Restructuring Committee. No other stakeholder has
been treated in remotely the same way. To the contrary, the salaried retirees have been com-
pletely excluded from the capital raising process and have no say whatsoever in the Corpora-
tion's decision-making process.

30 The respondents submit that fairness, and the perception of fairness, underpin the CCAA
process, and depend upon effective judicial supervision: see Olympia & York Developments Ltd.
v. Royal Trust Co._(1993), 12 O.R. (3d) 500 (Ont. Gen. Div.); Ivaco Inc., Re_(2004), 3 C.B.R.
(5th) 33 (Ont. S.C.J. [Commercial List]), at para.15-16. The motion judge reasonably decided to
remove the appellants as directors in the circumstances, they say, and this court should not inter-
fere.
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Jurisdiction

31 The motion judge concluded that he had the power to rescind the appointments of the two
directors on the basis of his "inherent jurisdiction" and "the discretion given to the court pursuant
to the CCAA". He was not asked to, nor did he attempt to rest his jurisdiction on other statutory
powers imported into the CCAA.

32 The CCAA is remedial legislation and is to be given a liberal interpretation to facilitate
its objectives: Babcock & Wilcox Canada Ltd., Re, [2000] O.J. No. 786 (Ont. S.C.J. [Commer-
cial List]), at para. 11. See also, Hongkong Bank of Canada v. Chef Ready Foods Ltd. (1990), 4
C.B.R. (3d) 311 (B.C. C.A)), at p. 320; Lehndorff General Partner Ltd., Re (1993), 17 C.B.R.
(3d) 24 (Ont. Gen. Div. [Commercial List]). Courts have adopted this approach in the past to rely
on inherent jurisdiction, or alternatively on the broad jurisdiction under s. 11 of the CCAA, as
the source of judicial power in a CCAA proceeding to "fill in the gaps" or to "put flesh on the
bones" of that Act: see Dylex Ltd, Re(1995), 31 C.B.R. (3d) 106 (Ont. Gen. Div. [Commercial
List]), Royal Oak Mines Inc., Re (1999)., 7 C.B.R. (4th) 293 (Ont. Gen. Div. [Commercial List]);
and Westar Mining Ltd., Re (1992), 70 B.C.L.R. (2d) 6 (B.C. S.C.).

33 It is not necessary, for purposes of this appeal, to determine whether inherent jurisdiction
is excluded for all supervisory purposes under the CCAA, by reason of the existence of the statu-
tory discretionary regime provided in that Act. In my opinion, however, the better view is that in
carrying out his or her supervisory functions under the legislation, the judge is not exercising in-
herent jurisdiction but rather the statutory discretion provided by s. 11 of the CCAA and supple-
mented by other statutory powers that may be imported into the exercise of the s. 11 discretion
from other statutes through s. 20 of the CCAA.

Inherent Jurisdiction

34 Inherent jurisdiction is a power derived "from the very nature of the court as a superior
court of law", permitting the court "to maintain its authority and to prevent its process being ob-
structed and abused". It embodies the authority of the judiciary to control its own process and the
lawyers and other officials connected with the court and its process, in order "to uphold, to pro-
tect and to fulfill the judicial function of administering justice according to law in a regular, or-
derly and effective manner". See L.H. Jacob, "The Inherent Jurisdiction of the Court" (1970) 23
Current Legal Problems 27-28. In Halsbury's Laws of England, 4™ ed. (London: Lexis-Nexis
UK, 1973 -) vol. 37, at para. 14, the concept is described as follows:

In sum, it may be said that the inherent jurisdiction of the court is a virile and viable doctrine,
and has been defined as being the reserve or fund of powers, a residual source of powers,
which the court may draw upon as necessary whenever it is just or equitable to do so, in par-
ticularly to ensure the observation of the due process of law, to prevent improper vexation or
oppression, to do justice between the parties and to secure a fair trial between them.
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35 In spite of the expansive nature of this power, inherent jurisdiction does not operate
where Parliament or the Legislature has acted. As Farley J. noted in Royal Oak Mines Inc., su-
pra, inherent jurisdiction is "not limitless; if the legislative body has not left a functional gap or
vacuum, then inherent jurisdiction should not be brought into play" (para. 4). See also, Baxter
Student Housing Ltd. v. College Housing Co-operative Ltd. (1975), [1976] 2 S.C.R. 475 (S.C.C.)
at 480; Richtree Inc., Re, [2005] O.J. No. 251 (Ont. S.C.J. [Commercial List]).

36 In the CCAA context, Parliament has provided a statutory framework to extend protec-
tion to a company while it holds its creditors at bay and attempts to negotiate a compromised
plan of arrangement that will enable it to emerge and continue as a viable economic entity, thus
benefiting society and the company in the long run, along with the company's creditors, share-
holders, employees and other stakeholders. The s. 11 discretion is the engine that drives this
broad and flexible statutory scheme, and that for the most part supplants the need to resort to in-
herent jurisdiction. In that regard, I agree with the comment of Newbury J.A. in Skeena Cellulose
Inc., Re,[2003]1 B.C.J. No. 1335, 43 C.B.R. (4th) 187 (B.C. C.A.) at para. 46, that:

.. . the court is not exercising a power that arises from its nature as a superior court of law,
but is exercising the discretion given to it by the CCAA. . . . This is the discretion, given by s.
11, to stay proceedings against the debtor corporation and the discretion, given by s. 6, to ap-
prove a plan which appears to be reasonable and fair, to be in accord with the requirements
and objects of the statute, and to make possible the continuation of the corporation as a viable
entity. It is these considerations the courts have been concerned with in the cases discussed
above,[FN2] rather than the integrity of their own process.

37 As Jacob observes, in his article "The Inherent Jurisdiction of the Court", supra, at p. 25:

The inherent jurisdiction of the court is a concept which must be distinguished from the exer-
cise of judicial discretion. These two concepts resemble each other, particularly in their op-
eration, and they often appear to overlap, and are therefore sometimes confused the one with
the other. There is nevertheless a vital juridical distinction between jurisdiction and discre-
tion, which must always be observed.

38 I do not mean to suggest that inherent jurisdiction can never apply in a CCAA context.
The court retains the ability to control its own process, should the need arise. There is a distinc-
tion, however — difficult as it may be to draw — between the court's process with respect to the
restructuring, on the one hand, and the course of action involving the negotiations and corporate
actions accompanying them, which are the company's process, on the other hand. The court sim-
ply supervises the latter process through its ability to stay, restrain or prohibit proceedings
against the company during the plan negotiation period "on such terms as it may impose”.[FN3]
Hence the better view is that a judge is generally exercising the court's statutory discretion under
s. 11 of the Act when supervising a CCAA proceeding. The order in this case could not be
founded on inherent jurisdiction because it is designed to supervise the company's process, not
the court's process.
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The Section 11 Discretion

39 This appeal involves the scope of a supervisory judge's discretion under s. 11 of the
CCAA, in the context of corporate governance decisions made during the course of the plan ne-
gotiating and approval process and, in particular, whether that discretion extends to the removal
of directors in that environment. In my view, the s. 11 discretion — in spite of its considerable
breadth and flexibility — does not permit the exercise of such a power in and of itself. There
may be situations where a judge in a CCAA proceeding would be justified in ordering the re-
moval of directors pursuant to the oppression remedy provisions found in s. 241 of the CBCA,
and imported into the exercise of the s. 11 discretion through s. 20 of the CCAA. However, this
was not argued in the present case, and the facts before the court would not justify the removal of
Messrs. Woollcombe and Keiper on oppression remedy grounds.

40 The pertinent portions of s. 11 of the CCAA provide as follows:

Powers of court

11. (1) Notwithstanding anything in the Bankruptcy and Insolvency Act or the Winding-up Act,
where an application is made under this Act in respect of a company, the court, on the applica-

tion of any person interested in the matter, may, subject to this Act, on notice to any other person
or without notice as it may see fit, make an order under this section.

Initial application court orders

(3) A court may, on an initial application in respect of a company, make an order on such terms
as it may impose, effective for such period as the court deems necessary not exceeding thirty
days.

(a) staying, until otherwise ordered by the court, all proceedings taken or that might be taken
in respect of the company under an Act referred to in subsection (1);

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or
proceeding against the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of or proceeding
with any other action, suit or proceeding against the company.

Other than initial application court orders

(4) A court may, on an application in respect of a company other than an initial application,
make an order on such terms as it may impose.
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(a) staying, until otherwise ordered by the court, for such period as the court deems neces-
sary, all proceedings taken or that might be taken in respect of the company under an Act re-
ferred to in subsection (1);

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or
proceeding against the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of or proceeding
with any other action, suit or proceeding against the company.

Burden of proof on application
(6) The court shall not make an order under subsection (3) or (4) unless

(a) the applicant satisfies the court that circumstances exist that make such an order appropri-
ate; and

(b) in the case of an order under subsection (4), the applicant also satisfied the court that the
applicant has acted, and is acting, in good faith and with due diligence.

41 The rule of statutory interpretation that has now been accepted by the Supreme Court of
Canada, in such cases as R. v. Sharpe, [2001] 1 S.C.R. 45 (S8.C.C.), at para. 33, and Rizzo &
Rizzo Shoes Ltd., Re, [1998] 1 S.C.R. 27 (S.C.C.), at para. 21 is articulated in E.A. Driedger, The
Construction of Statutes, 2" ed. (Toronto: Butterworths, 1983) as follows:

Today, there is only one principle or approach, namely, the words of an Act are to be read in
their entire context and in their grammatical and ordinary sense harmoniously with the
scheme of the Act, the object of the Act, and the intention of Parliament.

See also Ruth Sullivan, Sullivan and Driedger on the Construction of Statutes, 4™ ed. (Toronto:
Butterworths, 2002) at page 262.

42 The interpretation of s. 11 advanced above is true to these principles. It is consistent with
the purpose and scheme of the CCAA, as articulated in para. 38 above, and with the fact that
corporate governance matters are dealt with in other statutes. In addition, it honours the historical
reluctance of courts to intervene in such matters, or to second-guess the business decisions made
by directors and officers in the course of managing the business and affairs of the corporation.

43 Mr. Leon and Mr. Swan argue that matters relating to the removal of directors do not fall
within the court's discretion under s. 11 because they fall outside of the parameters of the court's
role in the restructuring process, in contrast to the company's role in the restructuring process.
The court's role is defined by the "on such terms as may be imposed" jurisdiction under subpara-
graphs 11(3)(a)-(c) and 11(4)(a)-(c) of the CCAA to stay, or restrain, or prohibit proceedings
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against the company during the "breathing space" period for negotiations and a plan. I agree.

44 What the court does under s. 11 is to establish the boundaries of the playing field and act
as a referee in the process. The company's role in the restructuring, and that of its stakeholders, is
to work out a plan or compromise that a sufficient percentage of creditors will accept and the
court will approve and sanction. The corporate activities that take place in the course of the
workout are governed by the legislation and legal principles that normally apply to such activi-
ties. In the course of acting as referee, the court has great leeway, as Farley J. observed in
Lehndorff General Partner Ltd., supra, at para 5, "to make order[s] so as to effectively maintain
the status quo in respect of an insolvent company while it attempts to gain the approval of its
creditors for the proposed compromise or arrangement which will be to the benefit of both the
company and its creditors". But the s. 11 discretion is not open-ended and unfettered. Its exercise
must be guided by the scheme and object of the Act and by the legal principles that govern cor-
porate law issues. Moreover, the court is not entitled to usurp the role of the directors and man-
agement in conducting what are in substance the company's restructuring efforts.

45 With these principles in mind, I turn to an analysis of the various factors underlying the
interpretation of the s. 11 discretion.

46 I start with the proposition that at common law directors could not be removed from of-
fice during the term for which they were elected or appointed: London Finance Corp. v. Banking
Service Corp._(1922), 23 O.W.N. 138 (Ont. H.C.); Stephenson v. Vokes_(1896), 27 O.R. 691
(Ont. H.C.). The authority to remove must therefore be found in statute law.

47 In Canada, the CBCA and its provincial equivalents govern the election, appointment and
removal of directors, as well as providing for their duties and responsibilities. Shareholders elect
directors, but the directors may fill vacancies that occur on the board of directors pending a fur-
ther shareholders meeting: CBCA, ss. 106(3) and 111.[FN4] The specific power fo remove direc-
tors is vested in the shareholders by s. 109(1) of the CBCA. However, s. 241 empowers the court
— where it finds that oppression as therein defined exists — to "make any interim or final order
it thinks fit", including (s. 241(3)(e)) "an order appointing directors in place of or in addition to
all or any of the directors then in office". This power has been utilized to remove directors, but in
very rare cases, and only in circumstances where there has been actual conduct rising to the level
of misconduct required to trigger oppression remedy relief: see, for example, Catalyst Fund
General Partner I Inc. v. Hollinger Inc., [2004] O.J. No. 4722 (Ont. S.C.J.).

48 There is therefore a statutory scheme under the CBCA (and similar provincial corporate
legislation) providing for the election, appointment, and removal of directors. Where another ap-
plicable statute confers jurisdiction with respect to a matter, a broad and undefined discretion
provided in one statute cannot be used to supplant or override the other applicable statute. There
is no legislative "gap" to fill. See Baxter Student Housing Ltd. v. College Housing Co-operative
Ltd., supra, at p. 480; Royal Oak Mines Inc. (Re), supra; and Richtree Inc. (Re), supra.
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49 At paragraph 7 of his reasons, the motion judge said:

The board is charged with the standard duty of "manage[ing], [sic] or supervising the man-
agement, of the business and affairs of the corporation": s. 102(1) CBCA. Ordinarily the
Court will not interfere with the composition of the board of directors. However, if there is
good and sufficient valid reason to do so, then the Court must not hesitate to do so to correct
a problem. The directors should not be required to constantly look over their shoulders for
this would be the sure recipe for board paralysis which would be so detrimental to a restruc-
turing process; thus interested parties should only initiate a motion where it is reasonably ob-
vious that there is a problem, actual or poised to become actual.

[emphasis added]

50 Respectfully, I see no authority in s. 11 of the CCAA for the court to interfere with the
composition of a board of directors on such a basis.

51 Court removal of directors is an exceptional remedy, and one that is rarely exercised in
corporate law. This reluctance is rooted in the historical unwillingness of courts to interfere with
the internal management of corporate affairs and in the court's well-established deference to de-
cisions made by directors and officers in the exercise of their business judgment when managing
the business and affairs of the corporation. These factors also bolster the view that where the
CCAA is silent on the issue, the court should not read into the s. 11 discretion an extraordinary
power — which the courts are disinclined to exercise in any event — except to the extent that
that power may be introduced through the application of other legislation, and on the same prin-
ciples that apply to the application of the provisions of the other legislation.

The Oppression Remedy Gateway

52 The fact that s. 11 does not itself provide the authority for a CCAA judge to order the re-
moval of directors does not mean that the supervising judge is powerless to make such an order,
however. Section 20 of the CCAA offers a gateway to the oppression remedy and other provi-
sions of the CBCA and similar provincial statutes. Section 20 states:

The provisions of this Act may be applied together with the provisions of any Act of Parlia-
ment or of the legislature of any province that authorizes or makes provision for the sanction
of compromises or arrangements between a company and its shareholders or any class of
them.

53 The CBCA is legislation that "makes provision for the sanction of compromises or ar-
rangements between a company and its shareholders or any class of them". Accordingly, the
powers of a judge under s. 11 of the CCAA may be applied together with the provisions of the
CBCA, including the oppression remedy provisions of that statute. I do not read s. 20 as limiting
the application of outside legislation to the provisions of such legislation dealing specifically
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with the sanctioning of compromises and arrangements between the company and its sharehold-
ers. The grammatical structure of s. 20 mandates a broader interpretation and the oppression
remedy is, therefore, available to a supervising judge in appropriate circumstances.

54 I do not accept the respondents' argument that the motion judge had the authority to order
the removal of the appellants by virtue of the power contained in s. 145(2)(b) of the CBCA to
make an order "declaring the result of the disputed election or appointment" of directors. In my
view, s. 145 relates to the procedures underlying disputed elections or appointments, and not to
disputes over the composition of the board of directors itself. Here, it is conceded that the ap-
pointment of Messrs. Woollcombe and Keiper as directors complied with all relevant statutory
requirements. Farley J. quite properly did not seek to base his jurisdiction on any such authority.

The Level of Conduct Required
55 Colin Campbell J. recently invoked the oppression remedy to remove directors, without

appointing anyone in their place, in Catalyst Fund General Partner I Inc. v. Hollinger Inc., supra
The bar is high. In reviewing the applicable law, C. Campbell J. said (para. 68):

Director removal is an extraordinary remedy and certainly should be imposed most sparingly. As
a starting point, I accept the basic proposition set out in Peterson, "Shareholder Remedies in
Canada"[FNS5]:

SS. 18.172 Removing and appointing directors to the board is an extreme form of judicial in-
tervention. The board of directors is elected by the shareholders, vested with the power to
manage the corporation, and appoints the officers of the company who undertake to conduct
the day-to-day affairs of the corporation. [Footnote omitted.] It is clear that the board of di-
rectors has control over policymaking and management of the corporation. By fampering
with a board, a court directly affects the management of the corporation. If a reasonable bal-
ance between protection of corporate stakeholders and the freedom of management to con-
duct the affairs of the business in an efficient manner is desired, altering the board of direc-
tors should be a measure of last resort. The order could be suitable where the continuing
presence of the incumbent directors is harmful to both the company and the interests of cor-
porate stakeholders, and where the appointment of a new director or directors would remedy
the oppressive conduct without a receiver or receiver-manager.

[emphasis added]

56 C. Campbell J. found that the continued involvement of the Ravelston directors in the
Hollinger situation would "significantly impede" the interests of the public shareholders and that
those directors were "motivated by putting their interests first, not those of the company" (paras.
82-83). The evidence in this case is far from reaching any such benchmark, however, and the re-
cord would not support a finding of oppression, even if one had been sought.
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57 Everyone accepts that there is no evidence the appellants have conducted themselves, as
directors — in which capacity they participated over two days in the bid consideration exercise
— in anything but a neutral fashion, having regard to the best interests of Stelco and all of the
stakeholders. The motion judge acknowledged that the appellants "may well conduct themselves
beyond reproach". However, he simply decided there was a risk — a reasonable apprehension —
that Messrs. Woollcombe and Keiper would not live up to their obligations to be neutral in the
future.

58 The risk or apprehension appears to have been founded essentially on three things: (1) the
earlier public statements made by Mr. Keiper about "maximizing shareholder value"; (2) the
conduct of Clearwater and Equilibrium in criticizing and opposing the Stalking Horse Bid; and
(3) the motion judge's opinion that Clearwater and Equilibrium — the shareholders represented
by the appellants on the Board — had a "vision" that "usually does not encompass any signifi-
cant concern for the long-term competitiveness and viability of an emerging corporation”, as a
result of which the appellants would approach their directors' duties looking to liquidate their
shares on the basis of a "short-term hold" rather than with the best interests of Stelco in mind.
The motion judge transposed these concerns into anticipated predisposed conduct on the part of
the appellants as directors, despite their apparent understanding of their duties as directors and
their assurances that they would act in the best interests of Stelco. He therefore concluded that
"the risk to the process and to Stelco in its emergence [was] simply too great to risk the wait and
see approach".

59 Directors have obligations under s. 122(1) of the CBCA (a) to act honestly and in good
faith with a view to the best interest of the corporation (the "statutory fiduciary duty" obligation),
and (b) to exercise the care, diligence and skill that a reasonably prudent person would exercise
in comparable circumstances (the "duty of care" obligation). They are also subject to control un-
der the oppression remedy provisions of s. 241. The general nature of these duties does not
change when the company approaches, or finds itself in, insolvency: People's Department Stores
Ltd. (1992) Inc., Re, [2004] S.C.J. No. 64 (S.C.C.) at paras. 42-49.

60 In Peoples the Supreme Court noted that "the interests of the corporation are not to be
confused with the interests of the creditors or those of any other stakeholders" (para. 43), but also
accepted "as an accurate statement of the law that in determining whether [directors] are acting
with a view to the best interests of the corporation it may be legitimate, given all the circum-
stances of a given case, for the board of directors to consider, inter alia, the interests of share-
holders, employees, suppliers, creditors, consumers, governments and the environment" (para.
42). Importantly as well — in the context of "the shifting interest and incentives of shareholders
and creditors" — the court stated (para. 47):

In resolving these competing interests, it is incumbent upon the directors to act honestly and
in good faith with a view to the best interests of the corporation. In using their skills for the
benefit of the corporation when it is in troubled waters financially, the directors must be care-
ful to attempt to act in its best interests by creating a "better" corporation, and not to favour
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the interests of any one group of stakeholders.

61 In determining whether directors have fallen foul of those obligations, however, more
than some risk of anticipated misconduct is required before the court can impose the extraordi-
nary remedy of removing a director from his or her duly elected or appointed office. Although
the motion judge concluded that there was a risk of harm to the Stelco process if Messrs Wooll-
combe and Keiper remained as directors, he did not assess the level of that risk. The record does
not support a finding that there was a sufficient risk of sufficient misconduct to warrant a conclu-
sion of oppression. The motion judge was not asked to make such a finding, and he did not do so.

62 The respondents argue that this court should not interfere with the decision of the motion
judge on grounds of deference. They point out that the motion judge has been case-managing the
restructuring of Stelco under the CCAA for over fourteen months and is intimately familiar with
the circumstances of Stelco as it seeks to restructure itself and emerge from court protection.

63 There is no question that the decisions of judges acting in a supervisory role under the
CCAA, and particularly those of experienced commercial list judges, are entitled to great defer-
ence: see Algoma Steel Inc. v. Union Gas Ltd. (2003), 63 O.R. (3d) 78 (Ont. C.A.) at para. 16.
The discretion must be exercised judicially and in accordance with the principles governing its
operation. Here, respectfully, the motion judge misconstrued his authority, and made an order
that he was not empowered to make in the circumstances.

64 The appellants argued that the motion judge made a number of findings without any evi-
dence to support them. Given my decision with respect to jurisdiction, it is not necessary for me
to address that issue.

The Business Judgment Rule

65 The appellants argue as well that the motion judge erred in failing to defer to the unani-
mous decision of the Stelco directors in deciding to appoint them to the Stelco Board. It is well-
established that judges supervising restructuring proceedings — and courts in general — will be
very hesitant to second-guess the business decisions of directors and management. As the Su-
preme Court of Canada said in Peoples, supra, at para. 67:

Courts are ill-suited and should be reluctant to second-guess the application of business ex-
pertise to the considerations that are involved in corporate decision making . . .

66 In Brant Investments Ltd. v. KeepRite Inc. (1991), 3 O.R. (3d) 289 (Ont. C.A.) at 320, this
court adopted the following statement by the trial judge, Anderson J.:

Business decisions, honestly made, should not be subjected to microscopic examination.
There should be no interference simply because a decision is unpopular with the minor-

ity.[FN6]
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67 McKinlay J.A then went on to say:

There can be no doubt that on an application under s. 234[FN7] the trial judge is required to
consider the nature of the impugned acts and the method in which they were carried out. That
does not meant that the trial judge should substitute his own business judgment for that of
managers, directors, or a committee such as the one involved in assessing this transaction.
Indeed, it would generally be impossible for him to do so, regardless of the amount of evi-
dence before him. He is dealing with the matter at a different time and place; it is unlikely
that he will have the background knowledge and expertise of the individuals involved; he
could have little or no knowledge of the background and skills of the persons who would be
carrying out any proposed plan; and it is unlikely that he would have any knowledge of the
specialized market in which the corporation operated. In short, he does not know enough to
make the business decision required.

68 Although a judge supervising a CCAA proceeding develops a certain "feel" for the corpo-
rate dynamics and a certain sense of direction for the restructuring, this caution is worth keeping
in mind. See also Skeena Cellulose Inc., Re, supra, Sammi Atlas Inc., Re (1998), 3 C.B.R. (4th)
171 (Ont. Gen. Div. [Commercial List]); Olympia & York Developments Ltd. (Re), supra; Al-
berta-Pacific Terminals Ltd., Re (1991), 8 C.B.R. (3d) 99 (B.C. S.C.). The court is not catapulted
into the shoes of the board of directors, or into the seat of the chair of the board, when acting in
its supervisory role in the restructuring.

69 Here, the motion judge was alive to the "business judgment" dimension in the situation
he faced. He distinguished the application of the rule from the circumstances, however, stating at
para. 18 of his reasons:

With respect I do not see the present situation as involving the "management of the business
and affairs of the corporation", but rather as a quasi-constitutional aspect of the corporation
entrusted albeit to the Board pursuant to s. 111(1) of the CBCA. I agree that where a board is
actually engaged in the business of a judgment situation, the board should be given appropri-
ate deference. However, to the contrary in this situation, I do not see it as a situation calling
for (as asserted) more deference, but rather considerably less than that. With regard to this
decision of the Board having impact upon the capital raising process, as I conclude it would,
then similarly deference ought not to be given.

70 I do not see the distinction between the directors' role in "the management of the business
and affairs of the corporation" (CBCA, s. 102) — which describes the directors' overall respon-
sibilities — and their role with respect to a "quasi-constitutional aspect of the corporation” (i.e.
in filling out the composition of the board of directors in the event of a vacancy). The "affairs" of
the corporation are defined in s. 1 of the CBCA as meaning "the relationships among a corpora-
tion, it affiliates and the shareholders, directors and officers of such bodies corporate but does
not include the business carried on by such bodies corporate". Corporate governance decisions
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relate directly to such relationships and are at the heart of the Board's business decision-making
role regarding the corporation's business and affairs. The dynamics of such decisions, and the
intricate balancing of competing interests and other corporate-related factors that goes into mak-
ing them, are no more within the purview of the court's knowledge and expertise than other busi-
ness decisions, and they deserve the same deferential approach. Respectfully, the motion judge
erred in declining to give effect to the business judgment rule in the circumstances of this case.

71 This is not to say that the conduct of the Board in appointing the appellants as directors
may never come under review by the supervising judge. The court must ultimately approve and
sanction the plan of compromise or arrangement as finally negotiated and accepted by the com-
pany and its creditors and stakeholders. The plan must be found to be fair and reasonable before
it can be sanctioned. If the Board's decision to appoint the appellants has somehow so tainted the
capital raising process that those criteria are not met, any eventual plan that is put forward will
fail.

72 The respondents submit that it makes no sense for the court to have jurisdiction to declare
the process flawed only after the process has run its course. Such an approach to the restructuring
process would be inefficient and a waste of resources. While there is some merit in this argu-
ment, the court cannot grant itself jurisdiction where it does not exist. Moreover, there are a
plethora of checks and balances in the negotiating process itself that moderate the risk of the
process becoming irretrievably tainted in this fashion — not the least of which is the restraining
effect of the prospect of such a consequence. I do not think that this argument can prevail. In ad-
dition, the court at all times retains its broad and flexible supervisory jurisdiction — a jurisdic-
tion which feeds the creativity that makes the CCAA work so well — in order to address fairness
and process concerns along the way. This case relates only to the court's exceptional power to
order the removal of directors.

The Reasonable Apprehension of Bias Analogy

73 In exercising what he saw as his discretion to remove the appellants as directors, the mo-
tion judge thought it would be useful to "borrow the concept of reasonable apprehension of bias .
. .with suitable adjustments for the nature of the decision making involved" (para. 8). He stressed
that "there was absolutely no allegation against [Mr. Woollcombe and Mr. Keiper] of any actual
'bias' or its equivalent" (para. 8). He acknowledged that neither was alleged to have done any-
thing wrong since their appointments as directors, and that at the time of their appointments the
appellants had confirmed to the Board that they understood and would abide by their duties and
responsibilities as directors, including the responsibility to act in the best interests of the corpora-
tion and not in their own interests as shareholders. In the end, however, he concluded that be-
cause of their prior public statements that they intended to "pursue efforts to maximize share-
holder value at Stelco”, and because of the nature of their business and the way in which they
had been accumulating their shareholding position during the restructuring, and because of their
linkage to 40% of the common shareholders, there was a risk that the appellants would not con-
duct themselves in a neutral fashion in the best interests of the corporation as directors.
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74 In my view, the administrative law notion of apprehension of bias is foreign to the princi-
ples that govern the election, appointment and removal of directors, and to corporate governance
considerations in general. Apprehension of bias is a concept that ordinarily applies to those who
preside over judicial or quasi-judicial decision-making bodies, such as courts, administrative tri-
bunals or arbitration boards. Its application is inapposite in the business decision-making context
of corporate law. There is nothing in the CBCA or other corporate legislation that envisages the
screening of directors in advance for their ability to act neutrally, in the best interests of the cor-
poration, as a prerequisite for appointment.

75 Instead, the conduct of directors is governed by their common law and statutory obliga-
tions to act honestly and in good faith with a view to the best interests of the corporation, and to
exercise the care, diligence and skill that a reasonably prudent person would exercise in compa-
rable circumstances (CBCA, s. 122(1)(a) and (b)). The directors also have fiduciary obligations
to the corporation, and they are liable to oppression remedy proceedings in appropriate circum-
stances. These remedies are available to aggrieved complainants — including the respondents in
this case — but they depend for their applicability on the director having engaged in conduct jus-
tifying the imposition of a remedy.

76 If the respondents are correct, and reasonable apprehension that directors may not act
neutrally because they are aligned with a particular group of shareholders or stakeholders is suf-
ficient for removal, all nominee directors in Canadian corporations, and all management direc-
tors, would automatically be disqualified from serving. No one suggests this should be the case.
Moreover, as Iacobucci J. noted in Blair v. Consolidated Enfield Corp., [1995] 4 S.CR. 5
(S.C.C.) at para. 35, "persons are assumed to act in good faith unless proven otherwise". With
respect, the motion judge approached the circumstances before him from exactly the opposite
direction. It is commonplace in corporate/commercial affairs that there are connections between
directors and various stakeholders and that conflicts will exist from time to time. Even where
there are conflicts of interest, however, directors are not removed from the board of directors;
they are simply obliged to disclose the conflict and, in appropriate cases, to abstain from voting.
The issue to be determined is not whether there is a connection between a director and other
shareholders or stakeholders, but rather whether there has been some conduct on the part of the
director that will justify the imposition of a corrective sanction. An apprehension of bias ap-
proach does not fit this sort of analysis.

Part V — Disposition

77 For the foregoing reasons, then, I am satisfied that the motion judge erred in declaring the
appointment of Messrs. Woollcombe and Keiper as directors of Stelco of no force and effect.

78 I would grant leave to appeal, allow the appeal and set aside the order of Farley J. dated
February 25, 2005.
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79 Counsel have agreed that there shall be no costs of the appeal.
Goudge JA.:
I agree.
Feldman J A.:
I agree.
Appeal allowed.
EN1 R.S.C. 1985, c. C-36, as amended.
FN2 The reference is to the decisions in Dyle, Royal Oak Mines, and Westar, cited above.
FN3 See paragraph 43, infra, where I elaborate on this distinction.

FN4 It is the latter authority that the directors of Stelco exercised when appointing the appellants
to the Stelco Board.

FNS5 Dennis H. Peterson, Shareholder Remedies in Canada (Markham: LexisNexis — Butter-
worths — Looseleaf Service, 1989) at 18-47.

FN6 Or, I would add, unpopular with other stakeholders.
FN7 Now s. 241.

END OF DOCUMENT
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Proceedings: affirming Stelco Inc., Re (2005), 2005 CarswellOnt 5023 (Ont. S.C.J. [Commercial
List])
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Michael E. Barrack, Geoff R. Hall for Respondent, Stelco Inc.

Robert I. Thornton, Kyla E.M. Mahar for Respondent, Monitor
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Ben Zarnett, Gale Rubenstein for Respondents, Province of Ontario
Murray Gold for Respondents, Salaried Retirees

Kenneth T. Rosenberg for Respondents, USW International

Robert A. Centa for Respondents, USWA

George Glezos for Respondents, AGF Management Ltd.

Subject: Insolvency

Bankruptcy and insolvency --- Proposal — Companies' Creditors Arrangement Act — Arrange-
ments — Approval by court — Miscellaneous issues

Debtor was steel manufacturer under protection of Companies' Creditors Arrangement Act —
Increase in steel prices made debtor's operations increase profitability, but did not guarantee long
term financial success — Debtor reached agreements with certain creditors, which included un-
popular 10.75 break fee arrangement with one creditor — Debtor's motions for permission to en-
ter into agreements with creditors and order for meeting relating to agreements, and extension of
stay were granted — Trial judge found meaningful dialogue should take place between creditors
and shareholders regarding plan — Certain creditors appealed — Appeal dismissed — Court had
jurisdiction to approve agreements — Agreements did not mean that creditors could not vote ap-
proval — Broad terms and conditions may be imposed as part of stay, and status quo need not be
preserved, but restructuring facilitated — Creditors still free to exercise rights regarding agree-
ments at meeting — Plan was not doomed to fail — Arguments regarding shareholder benefits
were premature and to be discussed if court sanction of plan required.

Cases considered by Rosenberg J.A.:

Bargain Harold's Discount Ltd. v. Paribas Bank of Canada_(1992), 10 C.B.R. (3d) 23, 4
B.L.R. (2d) 306, 7 O.R. (3d) 362, 1992 CarswellOnt 159 (Ont. Gen. Div.) — considered

Hongkong Bank of Canada v. Chef Ready Foods Ltd._(1990), 51 B.C.L.R. (2d) 84. 4 C.B.R.
(3d) 311, (sub nom. Chef Ready Foods Ltd. v. Hongkong Bank of Canada) [1991] 2 W.W.R.
136, 1990 CarswellBC 394 (B.C. C.A.) — considered

Inducon Development Corp., Re_(1991), 8 C.B.R. (3d) 306, 1991 CarswellOnt 219 (Ont.
Gen. Div.) — considered

Stelco Inc., Re (2005), 2005 CarswellOnt 743, 7 C.B.R. (5th) 310 (Ont. S.C.J. [Commercial
List]) — referred to
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Stelco Inc., Re_(2005), 253 D.L.R. (4th) 109, 75 O.R. (3d) 5. 2005 CarswellOnt 1188, 2
B.L.R. (4th) 238, 9 C.B.R. (5th) 135, 196 O.A.C. 142 (Ont. C.A.) — considered

Statutes considered:
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36
Generally — considered
s. 6 — referred to
s. 11 — referred to
s. 11(4) — considered
s. 13 — pursuant to
APPEAL by certain creditors from judgment reported at Stelco Inc., Re_(2005), 2005 Carswel-
10nt 5023, 15 C.B.R. (5th) 279 (Ont. S.C.J. [Commercial List]), granting motions by creditor for

extension of stay granted under Companies' Creditors Arrangement Act, permission to enter
plan, and order for meeting regarding plan to convene.

Rosenberg J.A.:

1 This appeal is another chapter in the continuing attempt by Stelco Inc. and four of its wholly-
owned subsidiaries to emerge from protection from their creditors under the Companies’ Credi-
tors Arrangement Act, R.S.C. 1985, c. C-36. The appellant, an Informal Committee of Senior
Debenture Holders who are Stelco's largest creditor, applies for leave to appeal under s. 13 of the
CCAA and if leave be granted appeals three orders made by Farley J. on October 4, 2005 in the
CCAA proceedings. These orders authorize Stelco to enter into agreements with two of its stake-
holders and a finance provider. The appellant submits that the motions judge had no jurisdiction
to make these orders and that the effect of these orders is to distort or skew the CCA4 process. A
group of Stelco's equity holders support the submissions of the appellant. The various other play-
ers with a stake in the restructuring and the court-appointed Monitor support the orders made by
the motions judge.

2 Given the urgency of the matter it is only possible to give relatively brief reasons for my con-
clusion that while leave to appeal should be granted, the appeal should be dismissed.

The Facts

3 Stelco Inc. and the four wholly-owned subsidiaries obtained protection from their creditors
under the CCA4 on January 29, 1994. Thus, the CCA4 process has been going on for over
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twenty months, longer than anyone expected. Farley J. has been managing the process through-
out. The initial order made under s. 11of the CCA4 gives Stelco sole and exclusive authority to
propose and file a plan of arrangement with its creditors. To date, attempts to restructure have
been unsuccessful. In particular, a plan put forward by the Senior Debt Holders failed.

4 While there have no doubt been many obstacles to a successful restructuring, the paramount
problem appears to be that stakeholders, the Ontario government and Stelco's unions, who do not
have a formal veto (i.e. they do not have a right to vote to approve any plan of arrangement and
reorganization) have what the parties have referred to as a functional veto. It is unnecessary to
set out the reasons for these functional vetoes. Suffice it to say, as did the Monitor in its Thirty-
Eighth Report, that each of these stakeholders is "capable of exercising sufficient leverage
against Stelco and other stakeholders such that no restructuring could be completed without that
stakeholder's support".

5 In an attempt to successfully emerge from CCAA4 protection with a plan of arrangement, the
Stelco board of directors has negotiated with two of these stakeholders and with a finance pro-
vider and has reached three agreements: an agreement with the provincial government (the On-
tario Agreement), an agreement with The United Steelworkers International and Local 8782 (the
USW Agreement), and an agreement with Tricap Management Limited (the Tricap Agreement).
Those agreements are intrinsic to the success of the Plan of Arrangement that Stelco proposes.
However, the debt holders including this appellant have the ultimate veto. They alone will vote
on whether to approve Stelco's Plan. The vote of the affected debt holders is scheduled for No-
vember 15, 2005.

6 The three agreements have terms to which the appellant objects. For example, the Tricap
Agreement contemplates a break fee of up to $10.75 million depending on the circumstances.
Tricap will be entitled to a break fee if the Plan fails to obtain the requisite approvals or if Tricap
terminates its obligations to provide financing as a result of the Plan being amended without Tri-
cap's approval. Half of the break fee becomes payable if the Plan is voted down by the creditors.
Another example is found in the Ontario Agreement, which provides that the order sanctioning
the Final Plan shall name the members of Stelco's board of directors and such members must be
acceptable to the province. Consistent with the Order of March 30, 2005 and as required by the
terms of the agreements themselves, Stelco sought court authorization to enter into the three
agreements. We were told that, in any event, it is common practice to seek court approval of
agreements of this importance. The appellant submits that the motions judge had no jurisdiction
to make these orders.

7 There are a number of other facts that form part of the context for understanding the issues
raised by this appeal. First, on July 18, 2005, the motions judge extended the stay of proceedings
until September 9, 2005 and warned the stakeholders that this was a "real and functional dead-
line". While that date has been extended because Stelco was making progress in its talks with the
stakeholders, the urgency of the situation cannot be underestimated. Something will have to hap-
pen to either break the impasse or terminate the CCA4 process.

Copr. (c) West 2008 No Claim to Orig. Govt. Works



 P—

 —

—

E

_ Bl E eS| B

Page 5

2005 CarswellOnt 6283, 15 C.B.R. (5th) 288,204 O.A.C. 216, 78 O.R. (3d) 254

8 Second, on October 4, 2005, the motions judge made several orders, not just the orders to au-
thorize Stelco to enter into the three agreements to which the appellant objects. In particular, the
motions judge extended the stay to December and made an order convening the creditors meet-
ing on November 15™ to approve the Stelco Plan. The appellant does not object to the orders ex-
tending the stay or convening the meeting to vote on the Plan.

9 Third, the appellant has not sought permission to prepare and file its own plan of arrange-
ment. At present, the Stelco Board's Plan is the only plan on the table and as the motions judge
observed, "one must realistically appreciate that a rival financing arrangement at this stage, start-
ing from essentially a standing start, would take considerable time for due diligence and there is
no assurance that the conditions will be any less onerous than those extracted by Tricap".

10 Fourth, in his orders authorizing Stelco to enter into these agreements, the motions judge
made it clear that these authorizations, "are not a sanction of the terms of the plan ... and do not
prohibit Stelco from continuing discussions in respect of the Plan with the Affected Creditors".

11 Fifth, the independent Monitor has reviewed the Agreements and the Plan and supports
Stelco's position.

12 Finally, and importantly, the Senior Debenture Holders that make up the appellant have said

unequivocally that they will not approve the Plan. The motions judge recognized this in his rea-

sons:
The Bondholder group has indicated that it is firmly opposed to the plan as presently consti-
tuted. That group also notes that more than half of the creditors by $ value have advised the
Monitor that they are opposed to the plan as presently constituted. ... The present plan may be
adjusted (with the blessing of others concerned) to the extent that it, in a revised form, is pal-
atable to the creditors (assuming that they do not have a massive change of heart as to the
presently proposed plan).

Leave to Appeal

13 The parties agree on the test for granting leave to appeal under s. 13 of the CC44. The mov-
ing party must show the following:

(a) the point on appeal is of significance to the practice;
(b) the point is of significance to the action;
(c) the appeal is prima facie meritorious; and

(d) the appeal will not unduly hinder the progress of the action.

Copr. (c) West 2008 No Claim to Orig. Govt. Works
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14 In my view, the appellant has met this test. The point raised is a novel and important one. It
concerns the jurisdiction of the supervising judge to make orders that do not merely preserve the
status quo but authorize key elements of the proposed plan of arrangement. The point is of obvi-
ous significance in this action. If the motions judge's approvals were to be set aside, it is doubtful
that the Plan could proceed. On the other hand, the appellant submits that the orders have created
a coercive and unfair environment and that the Plan is doomed to fail. It was therefore wrong to
authorize Stelco to enter into agreements, especially the Tricap Agreement, that could further
deplete the estate. The appeal is prima facie meritorious. The matter appears to be one of first
impression. It certainly cannot be said that the appeal is frivolous. Finally, the appeal will not
unduly hinder the progress of the action. Because of the speed with which this court is able to
deal with the case, the appeal will not unduly interfere with the continuing negotiations prior to
the November 15™ meeting.

15 For these reasons, I would grant leave to appeal.
Analysis
Jurisdiction generally

16 The thrust of the appellant's submissions is that while the judge supervising a CCA4 process
has jurisdiction to make orders that preserve the status quo, the judge has no jurisdiction to make
an order that, in effect, entrenches elements of the proposed Plan. Rather, the approval of the
Plan is a matter solely for the business judgement of the creditors. The appellant submits that the
orders made by the motions judge are not authorized by the statute or under the court's inherent
jurisdiction and are in fact inconsistent with the scheme and objects of the CCA4. They submit
that the orders made in this case have the effect of substituting the court's judgment for that of
the debt holders who, under s. 6, have exclusive jurisdiction to approve the plan. Under s. 6, it is
only after a majority in number representing two-thirds in value of the creditors vote to approve
the plan that the court has a role in deciding whether to sanction the plan.

17 Underlying this argument is a concern on the part of the creditors that the orders are coer-
cive, designed to force the creditors to approve a plan, a plan in which they have had no input
and of which they disapprove.

18 In my view, the motions judge had jurisdiction to make the orders he did authorizing Stelco
to enter into the agreements. Section 11 of the CCAA4 provides a broad jurisdiction to impose
terms and conditions on the granting of the stay. In my view, s. 11(4) includes the power to vary
the stay and allow the company to enter into agreements to facilitate the restructuring, provided
that the creditors have the final decision under s. 6 whether or not to approve the Plan. The
court's jurisdiction is not limited to preserving the status quo. The point of the CCAA process is
not simply to preserve the status quo but to facilitate restructuring so that the company can suc-
cessfully emerge from the process. This point was made by Gibbs J.A. in Hongkong Bank of

Copr. (c) West 2008 No Claim to Orig. Govt. Works
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Canada v. Chef Ready Foods Ltd. (1990). 4 C.B.R. (3d) 311 (B.C. C.A.) at para. 10:

The purpose of the C.C.A.A. is to facilitate the making of a compromise or arrangement be-
tween an insolvent debtor company and its creditors to the end that the company is able to
continue in business. It is available to any company incorporated in Canada with assets or
business activities in Canada that is not a bank, a railway company, a telegraph company, an
insurance company, a trust company, or a loan company. When a company has recourse to
the C.C.A.A. the court is called upon to play a kind of supervisory role to preserve the status
quo and to move the process along to the point where a compromise or arrangement is ap-
proved or it is evident that the attempt is doomed to failure. Obviously time is critical.
Equally obviously, if the attempt at compromise or arrangement is to have any prospect of
success there must be a means of holding the creditors at bay, hence the powers vested in the
court under s. 11. [Emphasis added.]

19 In my view, provided the orders do not usurp the right of the creditors to decide whether to
approve the Plan the motions judge had the necessary jurisdiction to make them. The orders
made in this case do not usurp the s. 6 rights of the creditors and do not unduly interfere with the
business judgement of the creditors. The orders move the process along to the point where the
creditors are free to exercise their rights at the creditors' meeting.

20 The argument that the orders are coercive and therefore unreasonably interfere with the
rights of the creditors turns largely on the potential $10.75 million break fee that may become
payable to Tricap. However, the motions judge has found as a fact that the break fee is reason-
able. As counsel for Ontario points out, this necessarily entails a finding that the break fee is not
coercive even if it could to some extent deplete Stelco's assets.

21 Further, the motions judge both in his reasons and in his orders made it clear that he was not
purporting to sanction the Plan. As he said in his reasons, "I wish to be absolutely clear that I am
not ruling on or considering in any way the fairness of the plan as presented". The creditors will
have the ultimate say on November 15 whether this plan will be approved.

Doomed to fail

22 The appellant submits that the motions judge had no jurisdiction to approve orders that
would facilitate a Plan that is doomed to fail. The authorities indicate that a court should not ap-
prove a process that will lead to a plan that is doomed to fail. The appellant says that it has made
it as clear as possible that it does not accept the proposed Plan and will vote against it. In Indu-
con Development Corp., Re_(1991), 8 C.B.R. (3d) 306 (Ont. Gen. Div.), at 310 Farley J. said
that, "It is of course, ... fruitless to proceed with a plan that is doomed to failure at a further
stage."

23 However, it is important to take into account the dynamics of the situation. In fact, it is the
appellant's position that nothing will happen until a vote on a Plan is imminent or a proposal

Copr. (c) West 2008 No Claim to Orig. Govt. Works
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from Stelco is voted down; only then will Stelco enter into realistic negotiations with its credi-
tors. It is apparent that the motions judge is of the view that the Plan is not doomed to fail; he
would not have approved steps to continue the process if he thought it was. As Austin J. said in
Bargain Harold's Discount Ltd. v. Paribas Bank of Canada_(1992), 7 O.R. (3d) 362 (Ont. Gen.
Div.), at 369:

The jurisprudence is clear that if it is obvious that no plan will be found acceptable to the re-
quired percentages of creditors, then the application should be refused. The fact that Paribas,
the Royal Bank and K Mart now say there is no plan that they would approve, does not put
an end to the inquiry. All affected constituencies must be considered, including secured, pre-
ferred and unsecured creditors, employees, landlords, shareholders, and the public gener-
ally.... [Emphasis added.]

24 It must be a matter of judgment for the supervising judge to determine whether the Plan is
doomed to fail. This Plan is supported by the other stakeholders and the independent Monitor. It
is a product of the business judgment of the Stelco board as a way out of the CCAA4 process. It
was open to the motions judge to conclude that the plan was not doomed to fail and that the
process should continue. Despite its opposition to the Plan, the appellant's position inherently
concedes the possibility of success, otherwise these creditors would have opposed the extension
of the stay, opposed the order setting a date for approval of the plan and sought to terminate the
CCAA proceedings.

25 The motions judge said this in his reasons:

It seems to me that Stelco as an ongoing enterprise is getting a little shop worn/shopped
worn. It would not be helpful to once again start a new general process to find the ideal situa-
tion [sic solution?]; rather the urgency of the situation requires that a reasonable solution be
found.

He went on to state that in the month before the vote there "will be considerable discussion and
negotiation as to the plan which will in fact be put to the vote" and that the present Plan may be
adjusted. He urged the stakeholders and Stelco to "deal with this question in a positive way" and
that "it is better to move forward than backwards, especially where progress is required". It is
obvious that the motions judge has brought his judgment to bear and decided that the Plan or
some version of it is not doomed to fail. I can see no basis for second-guessing the motions judge
on that issue.

26 I should comment on a submission made by the appellant that no deference should be paid to
the business judgment of the Stelco board. The appellant submits that the board is entitled to def-
erence for most of the decisions made in the day-to-day operations during the CCAA process ex-
cept whether a restructuring should proceed or a plan of arrangement should proceed. The appel-
lant submits that those latter decisions are solely the prerogative of the creditors by reason of s.

l 6. While there is no question that the ultimate decision is for the creditors, the board of directors

Copr. (¢) West 2008 No Claim to Orig. Govt. Works
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plays an important role in the restructuring process. Blair J.A. made this clear in an earlier appeal
to this court concerning Stelco reported at (2005), 75 O.R. (3d) 5 (Ont. C.A.) at para. 44:

What the court does under s. 11 is to establish the boundaries of the playing field and act as a
referee in the process. The company's role in the restructuring, and that of its stakeholders, is
to work out a plan or compromise that a sufficient percentage of creditors will accept and the
court will approve and sanction. The corporate activities that take place in the course of the
workout are governed by the legislation and legal principles that normally apply to such ac-
tivities. In the course of acting as referee, the court has great leeway, as Farley J. observed in
Lehndorff; supra, at para. 5, "to make order[s] so as to effectively maintain the status quo in
respect of an insolvent company while it attempts to gain the approval of its creditors for the
proposed compromise or arrangement which will be to the benefit of both the company and
its creditors". But the s. 11 discretion is not open-ended and unfettered. Its exercise must be
guided by the scheme and object of the Act and by the legal principles that govern corporate
law issues. Moreover, the court is not entitled to usurp the role of the directors and manage-
ment in conducting what are in substance the company's restructuring efforts. [Emphasis
added.]

27 The approvals given by the motions judge in this case are consistent with these principles.
Those orders allow the company's restructuring efforts to move forward.

28 The position of the appellant also fails to give any weight to the broad range of interests in
play in a CCAA process. Again to quote Blair J.A. in the earlier Stelco case at para. 36:

In the CCAA context, Parliament has provided a statutory framework to extend protection to
a company while it holds its creditors at bay and attempts to negotiate a compromised plan of
arrangement that will enable it to emerge and continue as a viable economic entity, thus
benefiting society and the company in the long run, along with the company's creditors,
shareholders, employees and other stakeholders. The s. 11 discretion is the engine that drives
this broad and flexible statutory scheme, and that for the most part supplants the need to re-
sort to inherent jurisdiction. [Emphasis added.]

29 For these reasons, I would not give effect to the submissions of the appellant.
Submissions of the equity holders

30 The equity holders support the position of the appellant. They point out that the Stelco
CCAA situation is somewhat unique. While Stelco entered the process in dire straits, since then
almost unprecedented worldwide prices for steel have boosted Stelco's fortunes. In an endorse-
ment of February 28, 2005 [2005 CarswellOnt 743 (Ont. S.C.J. [Commercial List])], the motions
judge recognized this unusual state of affairs:

In most restructurings, on emergence the original shareholder equity, if it has not been legally
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"evaporated" because the insolvent corporations was so for under water, is very substantially
diminished. For example, the old shares may be converted into new emergent shares at a rate
of 100 to 1; 1,000 to 1; or even 12,000 to 1. ... Stelco is one of those rare situations in which
a change of external circumstances ... may result in the original equity having a more sub-
stantial "recovery" on emergence than outline above.

31 The equity holders point out that while an earlier plan would have allowed the shareholders
to benefit from the continued and anticipated growth in the Stelco equity, the present plan does
not include any provision for the existing shareholders. I agree with counsel for Stelco that these
arguments are premature. They raise issues for the supervising judge if and when he is called
upon to exercise his discretion under s. 6 to sanction the Plan of arrangement.

Disposition

32 Accordingly, I would dismiss the appeal. On behalf of the court, I wish to thank all counsel
for their very helpful written and oral submissions that made it possible to deal with this appeal
expeditiously.

Laskin J.A.:

I agree.

LaForme JA.:

I agree.

Appeal dismissed.

END OF DOCUMENT
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C
2009 CarswellOnt 4699

Grant Forest Products Inc., Re

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS
AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF GRANT FOREST PROD-
UCTS INC., GRANT ALBERTA INC., GRANT FOREST PRODUCTS SALES INC. and GRANT U.S. HOLD-
INGS GP (Applicants)

Ontario Superior Court of Justice [Commercial List]
Newbould J.

Heard: August 6, 2009
Judgment: August 11, 2009
Docket: CV-09-8247-00CL

© Thomson Reuters Canada Limited or its Licensors. All rights reserved.
Counsel: A. Duncan Grace for GE Canada Leasing Services Company

Daniel R. Dowdall, Jane O. Dietrich for Grant Forest Products Inc., Grant Alberta Inc., Grant Forest Products Sales
Inc., Grant U.S. Holdings GP

Sean Dunphy, Katherine Mah for Monitor, Ernst & Young Inc.
Kevin McElcheran for Toronto-Dominion Bank

Stuart Brotman for Independent Directors

Subject: Insolvency

Bankruptcy and insolvency --- Companies’ Creditors Arrangement Act — Arrangements — Approval by court —
Miscellaneous

Applicant companies were leading manufacturer of oriented strand board — Parent company was G Inc — L was
executive vice-president of G Inc — He owned no shares in G Inc — Employee retention plan ("ERP") agreement
between G Inc. and L provided that if at any time before L turned 65 years of age, termination event occurred, and
he was to be paid three times his then base salary — Agreement provided that obligation was to be secured by letter
of credit and that if company made application under Companies' Creditors Arrangement Act, it would seek order
creating charge on assets of company with priority satisfactory to L — In initial order, ERP agreement was approved
and ERP charge on all of property of applicants as security for amounts that could be owing to L under ERP agree-
ment was granted to L, ranking after administrative charge and investment offering advisory charge — Initial order
was made without prejudice to G Co. to move to oppose ERP provisions — G Co. brought motion for order to delete
ERP provisions in initial order on basis that provisions had effect of preferring interest of L over interest of other
creditors, including G Co. — Motion dismissed — ERP agreement and charge contained in initial order were appro-
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priate and were to be maintained — To require key employee to have already received offer of employment from
someone else before ERP agreement could be justified would not be something that is necessary or desirable —
ERP agreement and charge were approved by board of directors of G Inc., including approval by independent direc-
tors — Once could not assume without more that these people did not have experience in these matters or know
what was reasonable — Three-year severance payment was not so large on face of it to be unreasonable or unfair to
other stakeholders — Though ERP agreement did not provide that payment should not be made before restructuring
was complete, that was clearly its present intent, which was sufficient.

Cases considered by Newbould J..

MEI Computer Technology Group Inc., Re(2005), 19 C.B.R. (5th) 257, 2005 CarswellQue 3675, [2005] RJ.Q.
1558 (Que. S.C.) — distinguished

Nortel Networks Corp., Re (2009), 2009 CarswellOnt 1519 (Ont. S.C.J. [Commercial List]) — considered

Royal Bank v. Soundair Corp. (1991), 7 CB.R. (3d) 1, 83 D.L.R. (4th) 76, 46 O.A.C. 321. 4 O.R. (3d) 1, 1991
CarswellOnt 205 (Ont. C.A.) — followed

Textron Financial Canada Ltd. v. Beta Ltée/Beta Brands Ltd. (2007), 2007 CarswellOnt 5799, 36 C.B.R. (5th)
296 (Ont. S.C.J.) — considered

Warehouse Drug Store Ltd.,, Re (2006). 24 C.B.R. (5th) 275, 2006 CarswellOnt 5128 (Ont. S.C.J.) — consid-
ered

Statutes considered:
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36
Generally — referred to

MOTION by creditor for order to delete employee retention plan provisions in initial order.

Newbould J.:

1 KERP is an acronym for key employee retention plan. In the Initial Order of June 25, 2009, a KERP agree-
ment between Grant Forest Products Inc. and Mr. Peter Lynch was approved and a KERP charge on all of the prop-
erty of the applicants as security for the amounts that could be owing to Mr. Lynch under the KERP agreement was
granted to Mr. Lynch ranking after the Administration Charge and the Investment Offering Advisory Charge. The
Initial Order was made without prejudice to the right of GE Canada Leasing Services Company ("GE Canada") to
move to oppose the KERP provisions.

2 GE Canada has now moved for an order to delete the KERP provisions in the Initial Order. GE Canada takes
the position that these KERP provisions have the effect of preferring the interest of Mr. Lynch over the interest of
the other creditors, including GE Canada.

KERP Agreement and Charge

3 The applicant companies have been a leading manufacturer of oriented strand board and have interests in three
mills in Canada and two mills in the United States. The parent company is Grant Forest Products Inc. Grant Forest
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was founded by Peter Grant Sr. in 1980 and is privately owned by the Grant family. Peter Grant Sr. is the CEO, his
son, Peter Grant Jr., is the president, having worked in the business for approximately fourteen years. Peter Lynch is
58 years old. He practised corporate commercial law from 1976 to 1993 during which time he acted on occasion for
members of the Grant family. In 1993 he joined the business and became executive vice-president of Grant Forest.
Mr. Lynch owns no shares in the business.

4 The only KERP agreement made was between Grant Forest and Mr. Lynch. It provides that if at any time be-
fore Mr. Lynch turns 65 years of age a termination event occurs, he shall be paid three times his then base salary. A
termination event is defined as the termination of his employment for any reason other than just cause or resignation,
constructive dismissal, the sale of the business or a material part of the assets, or a change of control of the com-
pany. The agreement provided that the obligation was to be secured by a letter of credit and that if the company
made an application under the CCAA it would seek an order creating a charge on the assets of the company with
priority satisfactory to Mr. Lynch. That provision led to the KERP charge in the Initial Order.

Creditors of the Applicants

5 Grant Forest has total funded debt obligations of approximately $550 million in two levels of primary secured
debt. The first lien lenders, for whom TD Bank is the agent, are owed approximately $400 million. The second lien
lenders are owed approximately $150 million.

6 Grant Forest has unsecured trade creditors of over $4 million as well as other unsecured debt obligations. GE
Canada is an unsecured creditor of Grant Forest pursuant to a master aircraft leasing agreement with respect to three
aircraft which have now been returned to GE Canada. GE Canada expects that after the aircraft have been sold, it
will have a deficiency claim of approximately U.S. $6.5 million.

7 The largest unsecured creditor is a numbered company owned by the Grant family interests which is owed
approximately $50 million for debt financing provided to the business.

Analysis

8 Whether KERP provisions such as the ones in this case should be ordered in a CCAA proceeding is a matter
of discretion. While there are a small number of cases under the CCAA dealing with this issue, it certainly cannot be
said that there is any established body of case law settling the principles to be considered. In Houlden & Morawetz
Bankruptcy and Insolvency Analysis, West Law, 2009, it is stated:

In some instances, the court supervising the CCAA proceeding will authorize a key employee retention plan or
key employee incentive plan. Such plans are aimed at retaining employees that are important to the manage-
ment or operations of the debtor company in order to keep their skills within the company at a time when they
are likely to look for other employment because of the company's financial distress. (Underlining added)

9 In Canadian Insolvency in Canada by Kevin P. McElcheran (LexisNexis - Butterworths) at p. 231, it is stated:

KERPs and special director compensation arrangements are heavily negotiated and controversial arrangements.
... Because of the controversial nature of KERP arrangements, it is important that any proposed KERP be scru-
tinized carefully by the monitor with a view to insisting that only true key employees are covered by the plan
and that the KERP will not do more harm than good by failing to include the truly key employees and failing to
treat them fairly. (Underlining added)

10 I accept these statements as generally applicable. In my view it is quite clear on the basis of the record before
me that the KERP agreement and charge contained in the Initial Order are appropriate and should be maintained.
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There are a number of reasons for this.

11 The Monitor supports the KERP agreement and charge. Mr. Morrison has stated in the third report of the
Monitor that as Mr. Lynch is a very seasoned executive, the Monitor would expect that he would consider other em-
ployment options if the KERP agreement were not secured by the KERP charge, and that his doing so could only
distract from the marketing process that is underway with respect to the assets of the applicants. The Monitor has
expressed the view that Mr. Lynch continuing role as a senior executive is important for the stability of the business
and to enhance the effectiveness of the marketing process.

12 Mr. Hap Stephen, the Chairman and CEO of Stonecrest Capital Inc., appointed as the Chief Restructuring
Adpvisor of the applicants in the Initial Order, pointed out in his affidavit that Mr. Lynch is the only senior officer of
the applicants who is not a member of the Grant family and who works from Grant Forest's executive office in To-
ronto. He has sworn that the history, knowledge and stability that Mr. Lynch provides the applicants is crucial not
only in dealing with potential investors during the restructuring to provide them with information regarding the ap-
plicants' operations, but also in making decisions regarding operations and management on a day-to-day basis during
this period. He states that it would be extremely difficult at this stage of the restructuring to find a replacement to
fulfill Mr. Lynch's current responsibilities and he has concern that if the KERP provisions in the Initial Order are
removed, Mr. Lynch may begin to search for other professional opportunities given the uncertainty of his present
position with the applicants. Mr. Stephen strongly supports the inclusion of the KERP provisions in the Initial Order.

13 It is contended on behalf of GE Canada that there is little evidence that Mr. Lynch has or will be foregoing
other employment opportunities. Reliance is placed upon a statement of Leitch R.S.J. in Textron Financial Canada
Ltd. v. Beta Ltée/Beta Brands Ltd. (2007), 36 C.B.R. (5th) 296 (Ont. S.C.J.). In that case Leitch J. refused to approve
a KERP arrangement for a number of reasons, including the fact that there was no contract for the proposed payment
and it had not been reviewed by the court appointed receiver who was applying to the court for directions. Leitch J.
stated in distinguishing the case before her from Warehouse Drug Store Ltd,, Re, [2006] O.J. No. 3416 (Ont. S.C.J.),
that there was no suggestion that any of the key employees in the case before her had alternative employment oppor-
tunities that they chose to forego.

14 1 do not read the decision of Leitch J. in Textron to state that there must be an alternative job that an em-
ployee chose to forego in order for a KERP arrangement to be approved. It was only a distinguishing fact in the case
before her from the Warehouse Drug Store case. Moreover, 1 do not think that a court should be hamstrung by any
such rule in a matter that is one of discretion depending upon the circumstances of each case. The statement in
Houlden Morawetz to which I have earlier referred that a KERP plan is aimed at retaining important employees
when they are likely to look for other employment indicates a much broader intent, i.e. for a key employee who is
likely to look for other employment rather than a key employee who has been offered another job but turned it
down. In Nortel Networks Corp., Re, [2009] O.J. No. 1188 (Ont. S.C.J. [Commercial List]), Morawetz J. approved a
KERP agreement in circumstances in which there was a "potential" loss of management at the time who were sought
after by competitors. To require a key employee to have already received an offer of employment from someone ¢lse
before a KERP agreement could be justified would not in my view be something that is necessary or desirable.

15 In this case, the concern of the Monitor and of Mr. Stephen that Mr. Lynch may consider other employment
opportunities if the KERP provisions are not kept in place is not an idle concern. On his cross-examination on July
28, 2009, Mr. Lynch disclosed that recently he was approached on an unsolicited basis to submit to an interview for
a position of CEO of another company in a different sector. He declined to be interviewed for the position. He stated
that the KERP provisions played a role in his decision which might well have been different if the KERP provisions
did not exist. This evidence is not surprising and quite understandable for a person of Mr. Lynch's age in the uncer-
tain circumstances that exist with the applicants' business.

16 It is also contended by GE Canada that Mr. Lynch shares responsibilities with Mr. Grant Jr., the implication
being that Mr. Lynch is not indispensable. This contention is contrary to the views of the Monitor and Mr. Stephen
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and is not supported by any cogent evidence. It also does not take into account the different status of Mr. Lynch and
Mr. Grant Jr. Mr. Lynch is not a shareholder. One can readily understand that a prospective bidder in the marketing
process that is now underway might want to hear from an experienced executive of the company who is not a share-
holder and thus not conflicted. Mr. Dunphy on behalf of the Monitor submitted that Mr. Lynch is the only senior
executive independent of the shareholders and that it is the Monitor's view that an unconflicted non-family executive
is critical to the marketing process. The KERP agreement providing Mr. Lynch with a substantial termination pay-
ment in the event that the business is sold can be viewed as adding to his independence insofar as his dealing with
respective bidders are concerned.

17 It is also contended on behalf of GE Canada that there is no material before the court to establish that the
quantum of the termination payment, three times Mr. Lynch's salary at the time he is terminated, is reasonable. I do
not accept that. The KERP agreement and charge were approved by the board of directors of Grant Forest, including
approval by the independent directors. These independent directors included Mr. William Stinson, the former CEO
of Canadian Pacific Limited and the lead director of Sun Life, Mr. Michael Harris, a former premier of Ontario, and
Mr. Wallace, the president of a construction company and a director of Inco. The independent directors were ad-
vised by Mr. Levin, a very senior corporate counsel. One cannot assume without more that these people did not have
experience in these matters or know what was reasonable.

18 A three year severance payment is not so large on the face of it to be unreasonable, or in this case, unfair to
the other stakeholders. The business acumen of the board of directors of Grant Forest, including the independent
directors, is one that a court should not ignore unless there is good reason on the record to ignore it. This is particu-
larly so in light of the support of the Monitor and Mr. Stephens for the KERP provisions. Their business judgment
cannot be ignored.

19 The Monitor is, of course, an officer of the court. The Chief Restructuring Advisor is not but has been ap-
pointed in the Initial Order. Their views deserve great weight and I would be reluctant to second guess them. The
following statement of Gallagan J.A., in Royal Bank v. Soundair Corp._(1991). 4 O.R. (3d) 1 (Ont. C.A.), while
made in the context of the approval by a court appointed receiver of the sale of a business, is instructive in my view
in considering the views of a Monitor, including the Monitor in this case and the views of the Chief Restructuring
Advisor:

When a court appoints a receiver to use its commercial expertise to sell an airline, it is inescapable that it in-
tends to rely upon the receiver's expertise and not upon its own. Therefore, the court must place a great deal of
confidence in the actions taken and in the opinions formed by the receiver. It should also assume that the re-
ceiver is acting properly unless the contrary is clearly shown. The second observation is that the court should be
reluctant to second-guess, with the benefit of hindsight, the considered business decisions made by its receiver.

20 The first lien security holders owed approximately $400 million also support the KERP agreement and
charge for Mr. Lynch. They too take the position that it is important to have Mr. Lynch involved in the restructuring
process. Not only did they support the KERP provisions in the Initial Order, they negotiated section 10(1) of the Ini-
tial Order that provides that the applicants could not without the prior written approval of their agent, TD Bank, and
the Monitor, make any changes to the officers or senior management. That is, without the consent of the TD Bank as
agent for the first lien creditors, Mr. Lynch could not be terminated unless the Initial Order were later amended by
court order to permit that to occur.

21 With respect to the fairness of the KERP provisions for Mr. Lynch and whether they unduly interfere with
the rights of the creditors of the applicants, it appears that the potential cost of the KERP agreement, if it in fact oc-
curs, will be borne by the secured creditors who either consent to the provisions or do not oppose them. The first lien
lenders owed approximately $400 million are consenting and the second lien lenders owed approximately $150 mil-
lion have not taken any steps to oppose the KERP provisions. It appears from marketing information provided by the
Monitor and Mr. Stephen to the Court on a confidential basis that the secured creditors will likely incur substantial
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shortfalls and that there likely will be no recovery for the unsecured creditors. Mr. Grace fairly acknowledged in
argument that it is highly unlikely that there will be any recovery for the unsecured creditors. Even if that were not
the case, and there was a reasonable prospect for some recovery by the unsecured creditors, the largest unsecured
creditor, being the numbered company owned by the Grant family that is owed approximately $50 million, supports
the KERP provisions for Mr. Lynch.

22 In his work, Canadian Insolvency in Canada, supra, Mr. McElcheran states that because a KERP arrange-
ment is intended to keep key personnel for the duration of the restructuring process, the compensation covered by
the agreement should be deferred until after the restructuring or sale of the business has been completed, although he
acknowledges that there may be stated "staged bonuses". While I agree that the logic of a KERP agreement leads to
it reflecting these principles, I would be reluctant to hold that they are necessarily a code limiting the discretion of a
CCAA court in making an order that is just and fair in the circumstances of the particular case.

23 In this case, the KERP agreement does not expressly provide that the payments are to await the completion
of the restructuring. It proves that they are to be made within five days of termination of Mr. Lynch. There would be
nothing on the face of the agreement to prevent Mr. Lynch being terminated before the restructuring was completed.
However, it is clear that the company wants Mr. Lynch to stay through the restructuring. The intent is not to dismiss
him before then. Mr. Dunphy submitted, which I accept, that the provision to pay the termination pay upon termina-
tion is to protect Mr. Lynch. Thus while the agreement does not provide that the payment should not be made before
the restructuring is complete, that is clearly its present intent, which in my view is sufficient.

24 I have been referred to the case of MEI Computer Technology Group Inc., Re (2005), 19 C.B.R. (5th) 257
(Que. S.C.), a decision of Gascon J. in the Quebec Superior Court. In that case, Gascon J. refused to approve a
charge for an employee retention plan in a CCAA proceeding. In doing so, Justice Gascon concluded there were
guidelines to be followed, which included statements that the remedy was extraordinary that should be used spar-
ingly, that the debtor should normally establish that there was an urgent need for the creation of the charge and that
there must be a reasonable prospect of a successful restructuring. I do not agree that such guidelines are necessarily
appropriate for a KERP agreement. Why, for example, refuse a KERP agreement if there was no reasonable pros-
pect of a successful restructuring if the agreement provided for a payment on the restructuring? Justice Gascon ac-
cepted the submission of the debtor's counsel that the charge was the same as a charge for DIP financing, and took
guidelines from DIP financing cases and commentary. I do not think that helpful. DIP financing and a KERP agree-
ment are two different things. I decline to follow the case.

25 The motion by GE Canada to strike the KERP provisions from the Initial Order is denied. The applicants are
entitled to their costs from GE Canada. If the quantum cannot be agreed, brief written submissions may be made.

Motion dismissed.

END OF DOCUMENT
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